
Motions & Mentions______________________ 
Bar Council Discusses Proposed 
Guardianship Legislation 

The N.S.W. Council for Intellectual Disability sought the 
Bar Council's support for proposed N.S.W. Legislation 
dealing with the Guardianship of Intellectually Disabled 
adults. The legislation envisages the establishment of a 
small tribunal comprising people with formal and 
informal training to make decisions about the 
appropriateness of guardianship orders for intellectually 
disabled adults and to make those orders. Similar 
legislation generated some controversy in Victoria 
regarding the question whether it is appropriate to commit 
such powers to such a tribunal in preference to the 
Supreme Court. 

The Bar Council considered that question. It was not 
in a position to reach a concluded view because the 
legislation was not available, however it reached the 
following preliminary views. 

1. There appears to be at present a gap in the law 
regarding decision-making for intellectually disabled 
adults who are unable to make their own decisions. 
In many instances, this is filled on a de facto basis, 
sometimes unsatisfactorily. 

The proposal is that the gap be filled by the 
appointment of guardians, plenary or restricted, 
under the new legislation. In some instances, such as 
major medical procedures, decisions would be shared 
by the guardian and the tribunal itself. This proposal 
obviously raises the questions whether it is more 
appropriate for such fundamental rights to be dealt 
with by such a tribunal or by the Supreme Court. 

3. The Bar Council is of the view that the Supreme 
Court is the appropriate repository for the powers to 
be given to the new tribunal. 

(a) Under the Protected Estates Act, 1983, it is the 
Supreme Court which, when satisfied that a 
person is incapable of managing his or her 
affairs, is given the power to order that the estate 
of that person be subject to management under 
the Act. Stipendiary Magistrates and the Mental 
Health Review Tribunal are given certain powers 
in relation to persons who come within the ambit 
of the Mental Health Act, 1983. But if the 
legislature sees fit to give to the Supreme Court 
power over an incapable person's money and 
property then a fortiori it should be the Court 
which has power to appoint a guardian who has 
much more power relating to an incapable 
person's person and social habits. The Council 
is of the view that it is inappropriate to have 
powers over an individual and over his or her 
property resting in two separate institutions and, 
further more, that the only appropriate 
institution in those circumstances should be the 
Supreme Court. 

(b) The power which a guardian has over a disabled 
person would include controlling where the 
person is to live or work, what education the 
person is to have and whether the person should

have an operation. Whether an individual is so 
incapable that control over those areas relating 
to him should be placed in the hands of another 
is, in the Council's view, a question which is 
fundamental to that individual's rights and 
should only be determined by the Supreme 
Court. 

(c) The cost of establishing and running the 
proposed Tribunal is not warranted when the 
Supreme Court can already provide the needed 
facility. 

Honours Conferred 

In May, Macquarie University, celebrating its twenty-first 
year of teaching, awarded honorary degrees as Doctor of 
Laws honoris causa to Sir Garfield Barwick, A.K., 
G.C.M.G., and retired District Court Judge, John Lincoln. 
Sir Garfield was the first Chancellor of the University, 
serving in that position from 1967 to 1978. Judge Lincoln 
was one of the moving forces whose work led to the 
founding of the University and he has served as a member 
of the University Council since 1963, and as Deputy 
Chancellor since 1976. 

Classified Advertisements 
FOR SALE: 
N.S.W. Statutes Bound Volumes 1957-1984, 1957-1973 in 
half calf: Balance in Buckram plus all supplements and 
original "Red Statutes". 

$1,000.00 O.N.O. 
GORDON JOHNSON 232 4811. 

FOR SALE: 

Car Registration Plates 

LAWBIZ asking $6,000 o.n.o. 
JURIST asking $7,000 o.n.o. 

all offers considered - Warwick Crumblin (02) 665 2965 

CHAMBERS FOR RENT 
Serviced - Penrith 

Adjacent to solicitors' office 
Well appointed modern premises

Telephone Mr. McPhee (047) 51 1055. 

For Sale 
Commonwealth Law Reports 
Complete set volumes 1-124, (volumes 124-134 loose parts) 
volumes 135-159. Mostly bound in leather but others in 
Buckram, and; incomplete sets bound in leather. 
State Reports NSW and The Weekly Notes bound in 
leather. Reasonable offers considered for all or any of the 
above items. 
Contact John Poole 922 3322. 
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