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The development of the regional criminal bar

By William Walsh and lan Nash

Over the years, there has been an emergence and
recognition of regional bars in New South Wales. This
has been an important development as it has meant
that citizens and solicitors in the regions have had
access to barristers who live and work in the area and
hence are familiar with the community psyche and
problems of the ‘locals’. Members of the regional bars
have played, and continue to play, an important role
in the administration of the criminal law in various
country courts.

The establishment of the Office of the Director of Public
Prosecutions in 1987 saw crown prosecutors being
appointed to various regional centres on a permanent
basis as DPP offices were established in those cities. In
more recent times, a small number of public defenders
similarly have been appointed permanently to country
areas.

Crown prosecutors have played a major role in the
administration of criminal justice in regional New South
Wales. For many years, crown prosecutors travelled from
Sydney to appear in the Supreme and District courts
in various regional towns. Even with the establishment
of ‘permanent’ crowns outside the metropolitan area,
from time to time crown prosecutors still travel long
distances to various regional courts. The same applies
to the ‘regional’ public defenders.

The private bar has also established itself outside
Sydney. In addition to Newcastle and Wollongong,
solicitors in areas surrounding Lismore, Coffs Harbour,
Dubbo, Wagga Wagga, Albury and, of course, Orange
enjoy access to local barristers.

Criminal justice and a sense of community

Most would agree that country towns, even the bigger
regional centres, enjoy a stronger sense of community
than metropolitan areas. While some parts of Sydney
have fostered an identity in which local issues are
debated and pursued, generally a sense of community
is either limited or non-existent.

The opposite is true of country towns. Along with the
support that residents offer each other, people have
a tendency to closely follow local issues. The trait is
fostered by what is an almost uniformly strong regional
press. Even smaller country towns like Cowra (The Cowra
Guardian), Molong (The Molong Express) and Grenfell
(The Grenfell Record) have their own newspaper.
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The pages of local papers are usually well stocked
with tit-bits about the goings-on at the courthouse,
particularly if the matter is criminal. Cases that
would not rate a mention in the Sydney press often
feature prominently. In Lismore in 2004 Chief Justice
Spigelman, while opening a sittings of the Court of
Criminal Appeal said:

I have no doubt that the regional media report more fully
and comprehensively than the citizens of Sydney get,
where the reporting tends to be very highly concentrated
on exceptional, controversial cases.

Clients are often as concerned with the publicity their
matter will attract as they are with advice about the
merits of defending it or the likely penalty. While more
often than not little can be done, sensitivity to the issue
is useful.

A related consequence is the awareness that some
local judicial officers have of community concerns and
the coverage their decisions receive. Quite properly
deterrent sentences are sometimes imposed in relation
to offences of immediate local concern with the
expectation that the message will be broadcast.

Country circuit ‘closures’

A major blow to regional New South Wales occurred
in the 1990s when a decision was made on so-called
‘bureaucratic efficiency grounds’ to remove sittings
of the District Court from a large number of country
towns. As a result, a large number of towns lost their
District Court sittings. These were not tiny towns but
towns with populations from 3000 to 10,000. Despite
opposition by regional barristers and the Bar
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Association, the ‘closures’ went ahead. This decision
denied easy access to justice to thousands of citizens
across New South Wales.

The Supreme Court no longer has proclaimed regular
sittings in country towns. The Supreme Court comes
to the country on a ‘needs basis’. The District Court,
which in this day and age is the main criminal trial court
in New South Wales, continues to have defined regular
sittings. The ‘loss’ of the Supreme Court coming to
certain country towns has resulted in the demise of the
traditional ceremonial opening of the Supreme Court
sittings in country towns - with a church service, formal
procession and ceremonial sitting. Such opening
ceremonies were a timely reminder to the community
and to the legal profession of the importance of the
administration of justice in a local community. In more
recent years, a few District Court judges, on their own
initiative, have ‘organized’ ceremonial openings of
the District Court in some country towns to mark the
commencement of the Law Year. This symbolic aspect
of superior court sittings in country areas is discussed
further below.

With the closure of so many District Courts in regional
New South Wales, citizens were required to travel long
distances to the nearest District Court now located in a
major regional town. However, such citizens have little
or no access to public transport unlike their counterparts
in the Sydney, Newcastle and Wollongong areas.

But there were othersignificant effects of these ‘closures’.
No longer would accused persons in those towns,
which lost their District Court sittings, be tried by a jury
of their true fellow citizens but by citizens of a major
regional centre. The jury’s important local knowledge
was lost. In addition, the ‘closed District Court towns’
were faced with the cost and inconvenience of having
not only the accused but witnesses, police and doctors
having to travel from their town to the major regional
centre to give evidence. For example, the Cobar sittings
were abolished and the sittings transferred to Dubbo -
a round trip of 600 kilometres. Given that there are only
a limited number of police and doctors in each country
town, the loss of such personnel whilst giving evidence
in another centre is a significant burden to any local
community. And, of course, there is the additional cost
of such an exercise.

To a lesser extent, some smaller towns in New South
Wales, over recent years, have lost their Local Court
sittings.

The symbolic importance of the presence of
the superior courts

The closures referred to above also need to be seen in
the context of the symbolic importance of the presence
of superior courts to local communities.

Between 2000 and 2006 the Court of Criminal
Appeal sat in a number of regional centres including
Bathurst, Wagga Wagga, Dubbo and Lismore. It was
an initiative of the then Chief Justice Spigelman who
was on the bench on each occasion. The significance
of such occasions is reflected in the speeches made at
the ceremonial sittings that marked their opening. On
more than one occasion the then chief justice noted
the importance of bringing the face of justice to the
broader community. At Bathurst in 2006 he said:

Nothing is more significant in terms of public confidence
in the administration of justice than the direct exposure to
criminal justice and in particular, criminal sentencing.

The director of public prosecutions at the time, Cowdrey
QC, speaking on behalf of the bar at the opening of the
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Wagga Wagga sittings of the Court of Criminal Appeal
in 2000, referred to the tradition of the courts bringing
justice to the regions that dated to Saxon and Norman
times in England.

The observations made by those who spoke on behalf
of the communities are equally notable. In 2004 the
mayor of Lismore not only said how honoured his
community was but that he regarded it as ‘a very
positive development that will help our community
appreciate, to a greater extent, the workings of the
court system’. At the opening of the Dubbo sittings
in 2002 councillor Gerry Peacock, formerly the mayor
and local member of NSW Parliament, referred to the
occasion as ‘historic’, it being the first time that the
court had sat there in its appellate jurisdiction. While
noting the development of the city he said ‘[t]his
sitting, in a sense, is another aspect of this growth in
education, because it gives our people an opportunity
to see how another facet of law is administered at first
hand.’

The presence of the superior courts in regional areas
has importance beyond providing ease of access. In
demonstrating the continuing administration of justice
at all levels, it has symbolic as well as educational
significance. Given this, it is unfortunate that the
initiative appears to have had a hiatus, at least since
2006.

The courthouses

A particular joy of regional practice is the almost
constant opportunity one has to work in beautiful,
historic and often surprisingly functional courthouses.
It is all the more surprising when one understands a
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little of their history.

In his introduction to Terry Naughton’s pictorial record
of New South Wales courthouses, Places of Judgment,
J.M Bennett quotes Dowling |, a foundation judge of
the District Courts, who recounted:

When my first Circuit was undertaken, there was not in
the whole of it a building worthy of being called a Court
house.... In some places there were only slab huts. At
other places, I had to go to an hotel, or perhaps make use
of an outhouse, such as a dancing room....
had to fit up with my own hands by using calico, hammers,
nails and packing cases - to give them the semblance of a
court.!

But almost all I

The chapter includes a description of the ‘gunyah style’
courthouse built in Wee Waa in the 1850s. There were
no windows and instead the timber slabs for the walls
were ‘set three inches apart to admit light and air.’
Limited research suggests that ‘gunyah’ is an Aboriginal
word meaning a crude bush hut.?

Although a few regional courthouses of substance
appeared during the first half of the 1800s in places
such as Windsor, Berrima and Hartley, it wasn’t until
the 100th anniversary of settlement was approaching
and the gold rush had arrived that a concerted building
effort took place. The activity followed legislative
authority being given for circuit courts, exercising
criminal jurisdiction, to sit in country districts. A town'’s
nomination as a venue for a circuit court became a
status symbol and Bennett describes the construction
of imposing courthouses as a manifestation of that
rivalry.>

Whatever the precise reasons, regional New South
Wales remains dotted with lovely examples of colonial
courthouses. Many, if not most, are still in use. Across
the state towns such as Grafton, Dubbo, Orange,
Goulburn, Parkes, Cowra, Deniliquin and Broken Hill
enjoy the continued use of courthouses built in the
second half of the 1800s by colonial architects such a
James Barnet and Walter Vernon.

Bathurst courthouse is a particularly notable example.
Some would argue that it is the finest courthouse
in regional New South Wales if not the state. The
grandeur of the building is probably responsible for the
well-known myth that its plans were drawn in England,
intended for India but mistakenly ended up west of



Panoramic view of Bathurst Courthouse. Photo: by John O’Neill

the Blue Mountains. Two brief observations about the
building. The first is the miniscule size of the original
witness box in the jury court. Well into the 1990s a
witness was required to remain standing after taking
the oath while the court officer placed a small stool, like
that of a milkmaid’s in a children’s book, behind them
so they could sit. The box’s dimensions might have
been drawn to force a witness to give their testimony
on their feet as was formerly the custom. A new, more
generous, facility has since been added. The second is
the utility of the place so far as the work of a practitioner
is concerned. The legal rooms are many and appear to
have been purpose built. They remain furnished with
large, apparently original, wooden tables that suit well
the needs of a barrister in a trial away from chambers.

With water seen running down the interior walls of at
least two court houses in the area during the welcome
but persistent rain of 2010, it is hoped that money will
continue to be spent on maintaining these wonderful
and important public places.

Other developments

In recent years, the regional Supreme and District Courts
have witnessed the ‘disappearance’ of the deputy sheriff
— an honorary position occupied by a leading local
citizen - at sittings of those courts in country towns.
The deputy sheriff participated in ceremonial sittings of
the courts and on other occasions. A deputy sheriff was
recognition of involvement of the local community in
the administration of justice.

The advent of AVL conferencing has had a major impact
for regional barristers. No longer is it necessary to travel
long distances to various gaols scattered throughout
the state for a conference with a person in custody.
Such a conference can now be done effectively with
the regional barrister in the town in which he/she is
located and the person in custody perhaps hundreds
and hundreds of kilometers away — the saving in time
and cost has been enormous.

The lifestyle

Life for a regional barrister is very good personally and
professionally. It enables members of the bar to practise
law and, at the same time, to enjoy the benefits of living
and working in a wonderfully peaceful and enjoyable
environment without the hassles of traffic congestion
and the hustle and bustle of city life and city practice.
Living ‘out of a suit case’ and driving long distances are
the hallmarks of the regional barrister. But traffic jams
are unknown as he or she crisscrosses the state clocking
up thousands of kilometers each year.

Endnotes

1. T Naughton, Places of Judgment, New South Wales (Law Book
Company, Sydney, 1987) with a historical introduction by |.M
Bennett, p.6.

. www.aboriginalculture.com.au/housingconstruction.shtml

3. ibid., p.9.
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