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Introduction

There have been various challenges in the 
courts to the activities and reports of state 
based integrity bodies, which have thrown 
up difficult legal questions. This is partly be-
cause these bodies, whose prolific existence 
is a relatively recent phenomenon, do not 
neatly fit into traditional tripartite constitu-
tional structures. 

This paper deals with some of the cases the 
New South Wales Supreme Court has dealt 
with and considers how these issues might 
arise in the federal context in relation to a 
national integrity body.

The New South Wales integrity system

New South Wales has a plethora of bodies 
which fulfil integrity functions,1 including 
the Ombudsman,2 Information and Privacy 
Commission,3 the Auditor-General,4 the 
Law Enforcement Conduct Commission5 
and, of course, the Independent Commis-
sion against Corruption, or ICAC.6

In relation to ICAC, it functions are 
broadly to investigate and expose corrupt 
conduct in the New South Wales public 
sector, prevent corruption through advice 
and assistance and educate about corruption 
and its effects.7 Corrupt conduct is defined 
very broadly in the ICAC Act, incorporating 
‘any conduct of any person (whether or not 
a public official) that adversely affects, or 
that could adversely affect, either directly or 
indirectly, the honest or impartial exercise 
of official functions by any public official’.8 
This definition is limited by a subsequent 
section which states that conduct that would 
fall within that definition only amounts 
to corrupt conduct if it could constitute or 
involve a criminal offence, a disciplinary 
offence, reasonable grounds for termination 
of employment of a public official, or a ‘sub-
stantial’ breach of a code of conduct by a 
Minister or MP.9

It has extraordinary powers of investiga-
tion, including the ability to obtain informa-
tion from public authorities,10 enter public 
premises and take copies of documents,11 

conduct compulsory examinations,12 sum-
mons witnesses to attend and give evidence 
or produce documents,13 issue warrants for 
the arrest of witnesses who fail to attend 
in answer to a summons,14 issue search 
warrants15 and prepare reports on its inves-
tigations.16 It is also able to undertake covert 
activities such as obtaining telecommunica-
tions interception warrants and warrants to 
use listening, tracking, and data surveillance 
devices.17

The Commission can conduct a public 
inquiry if it is satisfied that it is in the public 
interest to do so, taking into account the 
benefit of exposing the corruption to the 
public, the seriousness of the complaint and 
any risk of undue prejudice to reputation.18 
Although the commission has broad powers 
to obtain information and documents and 
to summon people to give evidence, that 
evidence given is not admissible in any civil 
or criminal proceedings.19

The New South Wales Ombudsman, 
which has jurisdiction to investigate com-
plaints about New South Wales public 
authorities,20 similarly has the power to force 
witnesses to give evidence,21 even where to 
do so might incriminate them22 – but again, 
such statements are inadmissible in later 
proceedings against them.23

The courts and integrity bodies

Before considering some of the issues arising 
from the interaction of integrity bodies with 
the courts, it is important to note that there is 
debate in the legal community about where 
these bodies fit into our existing tripartite 

constitutional structure, and whether there 
needs to a revision of the existing model of 
the separation of powers to accommodate 
integrity bodies as a fourth branch of gov-
ernment.24 

This paper does not deal with this debate, 
as it is likely to remain somewhat academic 
in circumstances where the separation of 
powers is strictly entrenched at the federal 
level by a written constitution which can only 
be amended by referendum. The balance of 
this paper is therefore based on the assump-
tion that any such integrity body will remain 
within the executive branch of government, 
be subject to the scrutiny of parliament and 
the laws passed by parliament, and its com-
pliance or otherwise with those laws will be 
enforced by the courts.25

Judicial power

The separation of powers is one of the most 
significant constitutional limitations on the 
design of a federal integrity agency. At the 
federal level, only courts referred to in s 
71 of the Constitution can exercise judicial 
power.26 This separation exists in a diluted 
form at the state level.27 There is no ‘exclusive 
and exhaustive’28 definition of the concept 
of judicial power, but its core characteristic 
is the conclusive settlement of a dispute 
between parties as to their existing rights,29 
as opposed to the creation of new rights.30 
The process of making an enforceable deci-
sion by applying principles of law to facts is 
exclusively judicial. This always includes the 
adjudgment and punishment of criminal 
guilt, a function which a federal executive 
body could never exercise.31

While investigatory bodies such as royal 
commissions have always been  understood 
to be exercising executive and not judicial 
power, the waters can start to muddy when 
considering commissions that investigate of-
fences and misconduct.32 This was the case, 
for example, in the case of Brandy v Human 
Rights and Equal Opportunity Commission, 
in which decisions of the commission were 
registrable in the Federal Court, and thereby 
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became enforceable as if an order of that 
court.33 The binding and conclusive effect 
of registration meant the commission was 
impermissibly exercising judicial power, 
and the legislation found constitutionally 
invalid.34

An analogous issue arose in relation to 
ICAC, in the case of Balog v ICAC.35 Mr 
Balog, who was the subject of an ICAC 
investigation, sought a declaration that the 
commission was not entitled to make a 
finding that an individual was guilty of a 
criminal offence. The court held, as a matter 
of statutory construction, that this was not 
permitted by the ICAC Act at the time, 
and commented on how ‘inappropriate it 
would be’ for a ‘Commission intended to be 
primarily an investigative body’ to ‘report a 
finding of guilt or innocence’.36 As a result 
the ICAC Act was amended,37 and now 
explicitly provides that the commission is 
not authorised to include an opinion that 
a person has committed a criminal offence, 
but that an opinion or finding that a person 
has engaged in corrupt conduct is not a find-
ing of such a nature.38 Notwithstanding, the 
definition of corrupt conduct, to the extent 
it extends beyond public officials, requires a 
finding of conduct of a nature which could 
involve certain types of criminal offences.39

However, it does not appear to be constitu-
tionally impermissible for an executive body 
to make findings that corrupt conduct has 
occurred, provided the legislation does not 
take that extra step of binding enforceability 
in Brandy.40 This much was confirmed in 
the case of Australian Communications and 
Media Authority v Today FM (Sydney) Pty 
Ltd,41 where the High Court held that it 
was not unconstitutional for ACMA to make 
a finding that a provider of commercial 
radio broadcasting services had used the 
service in the commission of an offence, as a 
pre-condition to ACMA taking enforcement 
action which could include the suspension 
or cancellation of the provider’s licence.42 
The court held that ‘none of the features of 
the power conferred on the Authority … 
support the conclusion that it is engaged in 
the exercise of judicial power’.43

What this probably means for any integ-
rity body at the federal level is that it may 
be capable of making a finding that a person 
has engaged in corrupt conduct. The lesson 
from Balog v ICAC,44 and one which repeats 
itself throughout the integrity body cases, is 
that legislative design is key, and attention 
should be focused on exactly what kind of 
findings the body is authorised to make. 
However, it should be noted that Balog v 
ICAC turned on construction of the statute, 
and no issue of the constitutionality of such a 
provision arose in the case.45

It will also be important to consider how, 
to the extent that federal judicial officers 
are subject to investigation, this does not 
infringe on the separation of powers by 

impermissibly interfering with the exercise 
of federal judicial power. On that point, it 
should be noted that there has never been a 
suggestion that the Judicial Officers Act 1986 
(NSW), which provides for the Conduct 
Division of the New South Wales Judicial 
Commission to investigate complaints about 
judicial officers, impermissibly interferes 
with the separation of powers at the state 
level. If the Conduct Division decides that 
a complaint is wholly or partly substantiated 
and forms an opinion that the matter could 
justify parliamentary consideration of the 
removal of the judicial officer from office, it 
must present to the Governor a report setting 
out its findings of fact and that opinion.46 In 
New South Wales, a judicial officer cannot 
be removed from office in the absence of 
such a report being made by the Division.47 
It also has the power to refer complaints to 
any other body, if the Division considers it 
appropriate in the circumstances.48 In the 
case of Bruce v Cole49 involving a judge of 
the New South Wales Supreme Court, the 
court noted that while the reasoning in 
Kable v Director of Public Prosecutions50 in-
dicates that ‘the legislative power of the State 
may not be used to alter fundamentally the 
independence of a Supreme Court judge, or 
the integrity of the State judicial system’, ‘no 
submission has been made that any part of 
the Judicial Officers Act 1986 or the Constitu-
tion Act 1902 … has any such effect’.51

One other matter which may be of 
significance is that the ‘public officials’ to 
whom the ICAC Act applies includes judges, 
whether exercising judicial, ministerial or 
other functions.52 The New South Wales 
Judicial Commission is a body which falls 
within the definition of a ‘public authority’ 
in the ICAC Act.53 The principal officer of a 
public authority is obliged by s 11(2) of the 
ICAC Act to report to ICAC any matter the 
person suspects on reasonable grounds con-
cerns, or may concern, corrupt conduct. The 
validity of the inclusion of judges as public 
officials and the obligation on the Judicial 
Commission to report such conduct has 
never been tested. Such provisions may well 
be challenged if introduced into the federal 
sphere, where there is a stricter separation of 
powers.

The obligation to afford 
procedural fairness

A common issue that may result in an in-
tegrity body finding itself before a court 
relates to its obligation to afford procedural 
fairness. There are two questions that arise: 
first, to what extent must an integrity body 
give a fair hearing to someone who might be 
subject to an adverse finding, and second, 
what does a ‘fair’ hearing look like in this 
context?

These questions arose in relation to ICAC 
in the matter of Glynn v ICAC.54 ICAC was 

investigating whether corrupt conduct had 
occurred in relation to the use and develop-
ment of land in the Northern Rivers Regions 
of New South Wales. The directors and 
representatives of certain companies claimed 
that the Assistant Commissioner had denied 
them procedural fairness. The court held 
that ‘there can be no doubt that the com-
missioner was bound to observe the rules of 
natural justice, the content of which is var-
iable according to the requirements of each 
case, but hinges on the notion of fairness’.55 
The allegations were varied but included that 
the Commissioner gave insufficient notice of 
the areas in which adverse findings might 
be made. The court held that in this context 
procedural fairness did not require ICAC to 
formulate precise but tentative conclusions 
at the commencement of the inquiry.56 The 
court noted that the ICAC Act suggested 
that the legislature did not intend that its in-
quiries should be ‘shackled by all the formal 
rules that attend adversary proceedings in a 
court of law,’57 but the parties were entitled 
to a fair and unbiased hearing and to be suf-
ficiently informed of the matters they should 
expect to meet if they were to be subject to 
adverse findings.58

There are a few points that arise when 
considering the implications for a federal 
integrity body. First, it is clear that the 
common law will imply a condition that the 
powers conferred on such a body be exer-
cised with fairness to those whose interests 
might be affected.59 One relevant ‘interest’ 
is a person’s reputation. This was established 
in Ainsworth v Criminal Justice Commission, 
where a report prepared by the CJC was 
tabled in the Queensland Parliament con-
taining adverse recommendations about cer-
tain persons involved in the poker machine 
industry, without any notice having been 
given to those mentioned in the report of its 
existence or contents.60 The plurality stated 
that ‘reputation is an interest attracting the 
protection of the rules of natural justice’,61 
including one’s ‘business or commercial 
reputation’.62

Secondly, however, it is also well-settled 
that in this context the legislature can ex-
clude the requirements of procedural fairness 
‘by plain words of necessary intendment’.63 
To the extent that policy-makers think it 
is desirable that there should be limitations 
on the obligation of a federal integrity body 
to afford procedural fairness, it is necessary 
that it be clearly manifested in the relevant 
statute, using language, as described by the 
High Court, of ‘irresistible clearness’.64

Finally, it should be noted there has in 
recent times been criticism of the manner 
in which ICAC has conducted its inquiries. 
Three separate claims, all relating to the 
granting of certain mining tenements, have 
been brought in the Supreme Court. The 
first was on the ground of apprehended 
bias,65 the second for want of procedural 
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fairness66 and the third claimed that ICAC 
officers committed the tort of misconduct in 
public office during the course of their inves-
tigation.67 These claims were all dismissed by 
the court. Notwithstanding this, there has 
been concern by some sections of the media 
as to whether the ICAC process is fair, and 
suggestions that the power of the commis-
sion to order a public hearing be limited and 
the courts provide merits review of findings 
of corrupt conduct. It is inappropriate for 
this paper to comment on the first matter. 
As to the second, there are at least two prob-
lems. At a functional level, it would impose 
extensive burdens on the court. Second, it 
may be argued that reviewing the question 
of whether a person has engaged in ‘corrupt 
conduct’, including of whether he or she may 
have been guilty of a criminal offence, may 
not be a judicial function.68 This may be of 
constitutional concern at the state level,69 and 
this is even more likely at the federal level.

The privilege against self-incrimination

Similar issues again arise in relation to leg-
islative decisions to abrogate the privilege 
against self-incrimination, being a common 
law rule that a person cannot be obliged 
to answer any question or produce any 
document if this would tend to incriminate 
them.70 It is related to the principle that 
the prosecution is to prove the guilt of an 
accused person.71 The New South Wales 
Supreme Court has been asked to deal with 
cases where someone has been compelled 
by an integrity body to answer questions 
which tend to incriminate them, and have 
subsequently been charged with a criminal 
offence, with the DPP having access to the 
evidence they were compelled to give.72 
Other cases have arisen where someone has 
been charged but not yet tried, and a crime 
commission has used its powers to examine 
them with respect to those offences.73 The 
court is asked either to grant a permanent 
stay on those criminal proceedings, or after 
the fact to find that a miscarriage of justice 
has occurred and overturn the conviction.

The Court of Criminal Appeal heard a 
case in 2016 involving ICAC and former 
state Minister Ian Macdonald. Mr Mac-
donald and his associate, John Maitland 
were examined by ICAC and gave evidence 
subject to objection taken under s 37 of the 
ICAC Act, the result being it was inadmissi-
ble in evidence against them in any later pro-
ceedings.74 Transcripts of the examination 
were uploaded to the ICAC website, and 
the barrister and DPP solicitor involved in 
providing advice as to whether they should 
be charged both downloaded that transcript 
and read portions of that evidence. In the 
Court of Criminal Appeal, Messrs Macdon-
ald and Maitland sought a temporary stay to 
the criminal charges which were eventually 
brought, until persons who had access to 

the evidence were no longer involved in the 
prosecution. The court ultimately dismissed 
the appeal, finding that as a matter of con-
struction, the ICAC Act necessarily abro-
gated the accusatorial principle, so that the 
protections were limited to what the legisla-
ture has provided for in ss 18 and 112 of the 
Act.75 Those sections provide that ICAC can 
make a direction that the evidence should 
not be published and conduct inquiries in 
private to the extent necessary to ensure a 
fair trial. Earlier in 2016, the High Court 
had rejected a similar argument in relation 
to the Victorian Independent Broad-based 
Anti-corruption Commission.76

In the matter of X7 v Australian Crime 
Commission, the High Court was faced 
with a situation where an individual had 
been charged with three drug trafficking 
offences.77 While in custody before trial, the 
Crime Commission sought to examine him 
on matters related to the charges. The court 
found that the Australian Crime Commission 
Act 2002 (Cth) did not permit a person who 
had been charged to be compulsorily exam-
ined on the subject matter of the offence.78 
In a later case in the High Court of Lee v The 
Queen,79 convictions were quashed where 
transcripts of a compulsorily examination 
were provided to the DPP, because the New 
South Wales Crime Commission’s legisla-
tion (at the time) stated the commission had 
to make a declaration prohibiting publica-
tion of material which might prejudice the 
fair trial of a person.80

There are two matters which emerge from 
these cases. The first is that although the 
privilege and the accusatorial rule it relates to 
have been described as ‘fundamental’, courts 
have maintained that they can be overridden 
by legislation, provided that legislation is 
sufficiently clear in its intent to do so.81

However, a case in the New South Wales 
Court of Appeal last year shows there is a 
limit to the constitutionality of provisions 
affecting the privilege. While there is little 
doubt that examinations prior to charge are 
constitutional, there may be a problem where 
such examinations occur after criminal 
charges have been laid. This arose for con-
sideration by the New South Wales Court 
of Appeal in Commissioner of Australian 
Federal Police v Elzein, where it was argued 
that provisions of the Proceeds of Crime Act 
2002 (Cth)82 permitting a compulsory ex-
amination where criminal proceedings were 
on foot were unconstitutional.83 There was a 
suggestion of this kind from Justice Kiefel, 
as her Honour then was, in X7,84 where her 
Honour stated that ‘the concept of an accu-
satorial trial where the prosecution seeks to 
prove its case to the jury has a constitutional 
dimension’.85

The individuals concerned were charged 
with offences under the Customs Act 1901 
(Cth) and subsequently issued with exami-
nation notices under the Proceeds of Crime 

Act. The court stated that a procedural 
scheme which constituted a ‘substantial 
interference with the fairness of a criminal 
trial would not be constitutionally valid’.86 
This was based on Chapter III of the Consti-
tution, and particularly a comment made in 
the case of Condon v Pompano Pty Ltd,87 that 
a court in Australia cannot constitutionally 
be required to adopt an unfair procedure, as 
procedural fairness is an ‘immutable charac-
teristic of a court’.88 However, in that case, 
the Act did not fall into such a category, as 
the court retained the ultimate power to take 
steps to protect the integrity of the criminal 
process, such as prohibiting disclosure of 
the information.89 What this suggests for 
any federal body is that while the privilege 
against self-incrimination can be abrogated, 
there is a constitutional limit at the point that 
this abrogation forces a court to eventually 
conduct a trial that is unfair.

Parliamentary privilege and 
‘exclusive cognisance’

Disputes have also arisen in relation to the 
execution of search warrants by ICAC on the 
offices or homes of members of parliaments. 
This is not an issue confined to integrity 
bodies – the AFP, for example, in investigat-
ing Commonwealth parliamentarians’ con-
duct has had to manage claims of privilege.

For example, in the matter of Crane v 
Gething, Commonwealth Senator Winston 
Crane brought a case before the Federal 
Court after police executed search warrants 
at his home address, electorate office and 
parliamentary office.90 Justice French, as his 
Honour then was, noted the constitutional 
basis for the privilege in s 49 of the Consti-
tution, from which the Senate and House 
of Representatives derive the full powers, 
privileges and immunities of the House of 
Commons at the time of Federation, until 
Parliament otherwise declares.91 Parliament 
did so in 1987, with the Parliamentary 
Privileges Act 1987 (Cth), but this Act 
expressly does not narrow the scope of the 
power.92 Justice French held that the issue 
of the search warrant was an executive, not 
judicial act.93 Whether the privilege was to 
be asserted by the Senate therefore had to be 
resolved between police and the Parliament, 
not in the courts.94 This is because of the 
fundamental principle, that while ‘it is for 
the courts to judge of the existence in either 
House of Parliament of a privilege … it is for 
the House to judge of the occasion and of 
the manner of its exercise’.95

The practical operation of this principle 
was seen in the matter of the Honourable 
Peter Breen MLC, following ICAC’s ex-
ecution of a search warrant on his Parlia-
ment House office in 2003. The Standing 
Committee on Parliamentary Privilege and 
Ethics reported on the matter.96 It was an 
issue before the Committee as to whether 
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the mere seizure of the documents by ICAC 
amounted to a breach of parliamentary 
privilege.97 ICAC’s position was that the 
seizing of material under a warrant did not 
amount to an ‘impeaching or questioning’98 
of parliamentary proceedings – thus ICAC 
could seize documents but just not use them 
later in Court. The Committee concluded, 
contrary to that submission, that an ICAC 
investigation is a ‘place out of Parliament’ 
within the meaning of Article 9, and the 
seizure of the documents involved a breach.99 
That this fell to be resolved by Parliament 
and not a court flows from the judgment of 
French J in Crane v Gething100 – the question 
of the application of the privilege in particu-
lar cases is one that only the Parliament can 
resolve.101

This leads into the second class of cases, 
which have involved members charged with 
criminal offences claiming that matters 
of misconduct are within the ‘exclusive 
cognisance’ or jurisdiction of Parliament, 
flowing from Parliament’s power to punish 
for contempt.102 This was raised twice before 
the New South Wales Court of Criminal 
Appeal on behalf of Mr Edward Obeid, first 
in his application for his indictment on the 
count of misconduct in public office to be 
quashed or stayed,103 and then in his appeal 
against conviction.104 In that matter, both 
times, the court made clear that the House 
of Commons, and thus the New South 
Wales Parliament, does not have an exclusive 
jurisdiction to deal with criminal conduct, 
even where this relates to the internal pro-
ceedings of the House.105

A related issue is whether proceedings 
should be stayed if a party would be preclud-
ed from raising a defence because of parlia-
mentary privilege. As was said in Prebble v 
Television New Zealand Ltd, ‘there may be 
cases in which the exclusion of material on the 
grounds of parliamentary privilege makes it 
quite impossible fairly to determine the issue 
between the parties’.106 In this context it is 
important to remember that the privilege 
belongs to the relevant House, it is not that 
of any individual member – so unlike legal 
professional privilege for example, it cannot 
be ‘waived’ by the member concerned.107 Mr 
Obeid also raised this argument, namely 
that he would be unable to properly defend 
himself because of the operation of parlia-
mentary privilege. It was rejected by the 
court, as the relevant communication which 
amounted to misconduct had no connection 
with parliamentary proceedings.108

However, much like the question of 
self-incrimination, there is significant consti-
tutional leeway. Section 49 of the Constitu-
tion expressly preserves the question of the 
extent of the privilege to Parliament. The 
question is very much one of design, and it is 
preferable that these questions be worked out 
in the design stage, rather than later resolved 
in time consuming and costly litigation or 

parliamentary inquiries.

Privative clauses

The interaction between courts and integrity 
bodies comes into sharp focus when con-
sidering privative clauses and the question 
of judicial review. An important feature of 
the Ombudsman Act 1974 (Cth) is that it 
contains a privative clause, being a clause 
that restricts access to the courts for review 
of the actions of the Ombudsman.109 Section 
35A provides that the Ombudsman is not 
liable on any ground to civil or criminal 
proceedings, ‘in respect of any act, matter 
or thing done or omitted to be done for the 
purpose of executing this or any other Act’, 
unless the act was done, or not done, in bad 
faith.110 Section 35B, however, provides that 
an application can be made for the Supreme 
Court to decide whether the Ombudsman 
has the jurisdiction to conduct an investi-
gation or proposed investigation, notwith-
standing s 35A.111

Privative clauses such as this one raise 
issues about the lawful conduct of integrity 
bodies and the extent to which their con-
duct can be challenged in a court. This in 
turn reflects the looming question of who, 
if not the courts, is responsible for holding 
integrity bodies to account – who guards the 
guardians?112 An anterior question is perhaps 
whether such oversight is necessary, and 
given the existence of privative clauses, it is 
evidently the view of parliament that, at least 
in some cases, it is not. In one case involving 
the Ombudsman, Kaldas v Barbour, it was 
submitted on behalf of the Ombudsman that 
litigation would undermine the efficiency 
and effectiveness of the statutory scheme.113 
It has also been argued that judicial review 
will expose these bodies to harassment and 
interfere with their functions through ‘un-
meritorious claims designed to frustrate or 
stifle a legitimate inquiry’.114

There are countervailing considerations 
that, in the authors’ opinion, outweigh these 
concerns by some measure. First, is that 
the powers exercised by integrity bodies are 
‘coercive and intrusive’ in a manner open to 
abuse.115 Secondly, these bodies are not free 
from controversy – the decision of ICAC 
to investigate Crown Prosecutor Margaret 
Cunneen being one prime example – and 
whether or not criticisms are well-founded, 
independent judicial review of their actions 
maintains public confidence in them.116 
Finally, even though reports may merely 
‘express an opinion’ to be considered in other 
processes, and thus do not directly affect 
legal rights, they certainly affect a person’s 
interest in their reputation and commonly 
act as a precursor to further acts such as 
criminal prosecution, which will affect such 
rights.117

At the federal level, section 75(v) of the 
Constitution vests in the High Court original 

jurisdiction in all matters ‘in which a writ of 
Mandamus or prohibition or an injunction 
is sought against an officer of the Com-
monwealth’. This provision means that the 
jurisdiction of the High Court to grant relief 
for jurisdictional error by an officer of the 
Commonwealth cannot be removed by the 
Parliament.118 This is also entrenched at the 
state level, as the High Court has held that 
a State Supreme Court cannot be deprived 
of its ‘supervisory jurisdiction’ to enforce the 
limits on the exercise of State executive and 
judicial power, as to do so ‘would be to create 
islands of power immune from supervision 
and restraint’.119

In the matter of Kaldas v Barbour, how-
ever, the New South Wales Court of Appeal 
found that the privative clause in the Om-
budsman Act did validly preclude review 
of the Ombudsman’s conduct.120 This was 
largely because of the nature of a remedy 
that a court can give in relation to a report. 
As reports have no legal consequences of 
themselves, they cannot be quashed.121 If 
the affected person gets to court before a 
report is released, the Court might be able to 
issue an injunction or prohibition stopping 
the publication of the report – but in a case 
where procedural fairness has been denied, 
the person affected may not know until such 
a time as the report is published.122 What 
this generally leaves is a declaration – which 
the court has done in a number of cases 
involving ICAC. In the Cunneen matter, 
for example, the court made a declaration 
that ICAC had ‘no power to investigate 
the allegation’.123 However, the entrenched 
supervisory jurisdiction of State Supreme 
Courts seems to have been determined by 
the High Court as that which existed at the 
time of federation, and at the time of fed-
eration the court did not issue declarations 
as a public law remedy in the absence of an 
effect on legal rights.124 The Court of Appeal 
held the privative clause in the Ombudsman 
Act was not invalid to the extent it meant Mr 
Kaldas was not entitled to a declaration, even 
though this meant that he was left without 
a remedy.125

This raises interesting questions for the 
judicial review of a federal integrity agency, 
if Parliament sought to limit the ability 
for aggrieved persons to bring proceedings 
against such a body. At the federal level it has 
generally been assumed that such a provision 
would be invalid because of s 75(v) of the 
Constitution.126 However, that section does 
not include the remedy of a declaration.127 
In circumstances where the only remedy 
available might be a declaration, would the 
court have the power, regardless of any priv-
ative clause, to grant relief? The answer may 
lie in the High Court’s decision in Plaintiff 
S157,128 where it noted that Parliament 
cannot confer on a non-judicial body the 
power to conclusively determine the limits 
of its own jurisdiction, because this would be 



[2018] (Summer) Bar News  13  The Journal of the NSW Bar Association

OPINION

an exercise of judicial power.129 As explained 
above, judicial power can only be conferred 
on courts pursuant to Ch III of the Consti-
tution.

Judicial review and access to information

It is clear from the foregoing that there is a 
minimum provision for judicial review, in 
both state and federal jurisdiction. The final 
question which arises is whether there is a 
minimum content of judicial review. This 
was an issue that arose before the New South 
Wales Court of Appeal in A v ICAC.130 The 
Commission had summoned a company 
employing a journalist to attend a compul-
sory examination and produce its journalist’s 
e-calendar and everything within his or her 
email accounts. The Act obliged ICAC to 
disclosure the nature of the allegation or 
complaint being investigated, but it did not 
have to do so until the commencement of 
the hearing. This meant that the company 
had no way of seeking judicial review of 
the summons before the hearing, because 
it could not make out a challenge on the 
ground of relevance without knowing what 
ICAC was investigating.

The company argued that s 111 – which 
provided that officers of ICAC were not 
required to produce documents or divulge 
information relating to the exercise of their 
functions in court – deprived the court of 
an important aspect of its constitutionally en-
trenched jurisdiction. The court found that 
s 111 did not meet the required threshold, 
as while it may create evidentiary difficulties 
for a party, it did not wholly deprive the 
court of its jurisdiction.131

The situation may be different for integri-
ty bodies operating at the Commonwealth 
level due to the High Court’s entrenched ju-
risdiction under s 75(v). In the decision last 
year of Graham v Minister for Immigration,132 
a majority of the court held that the question 
of whether a law transgressed constitutional 
limitations required examination of both 
its legal and practical operation.133 Section 
503A(2)(c) of the Migration Act 1958 (Cth) 
provided that the Minister could not ‘be 
required to divulge information which was 
relevant to the exercise of his power … to 
any person or to a court if that information 
was communicated by a gazetted agency 
on condition that it be treated as confi-
dential’.134 The High Court held that this 
provision prevented it from obtaining access 
to information which was relevant to the 
exercise of power by the Minister, operating 
to shield the ‘exercise of power from judicial 
scrutiny’135 and striking ‘at the very heart of 
the review for which s 75(v) provides’.136 The 
provision was held invalid to the extent it did 
so.137

The decision has important implications 
for the design of a federal integrity body. 
Many of the statutes governing integrity 

bodies contain secrecy provisions which pre-
vent disclosure of operational information, 
including to courts. There are good reasons 
for confidentiality, particularly in anticor-
ruption investigations, but it is a fine balance 
to strike which weighs the effectiveness of an 
investigation against the transparency of 
the body itself.138 It may be even finer when 
questions of constitutionality come into play.

The head of power

At the outset of this paper it was stated that 
one of the most significant limitations on the 
design of a federal integrity body is the sepa-
ration of powers. However, it should also be 
noted that the most significant limitation is 
the legislative power of the Commonwealth. 
The federal government only has the power 
to legislate on the areas given to it by the Con-
stitution. The Commonwealth Parliament 
cannot give a federal executive body coercive 
powers with respect to matters about which 
it cannot legislate.139 It could not seriously be 
questioned that the Commonwealth Parlia-
ment has the power to legislate with respect 
to the Commonwealth public service – it is 
given the exclusive power to do so under s 
52(ii) of the Constitution. It may be that the 
question with respect to both parliamentar-
ians and judicial officers is found in Parlia-
ment’s incidental power in s 51(xxxix), but 
this is an issue that deserves future critical 
attention.140

Conclusion

This paper has sought to raise potential prob-
lems which may well arise if integrity bodies 
such as ICAC or perhaps the New South 
Wales Judicial Commission are introduced 
into the federal sphere. However, it must be 
remembered that there are many existing 
integrity bodies in the Commonwealth 
sphere, including the Commonwealth Om-
budsman, Australian Commission for Law 
Enforcement Integrity, Australian National 
Audit Office and the Australian Public Ser-
vice Commission, to name just a few.141

Those bodies seem to be operating ef-
fectively, and without challenge to their 
constitutionality or to their area of operation. 
To the extent that bodies such as ICAC raise 
different issues, these will be dealt with by 
federal courts. Notwithstanding it is not 
appropriate for this paper to express a defini-
tive view on any of the issues. It merely seeks 
to emphasise that solutions to problems in 
the state sphere will not necessarily translate 
into the federal arena. What it is important 
is that those responsible for considering the 
establishment and scope of a federal integri-
ty body such as ICAC consider these issues 
at the outset, and how they can be accom-
modated in the federal sphere within the 
bounds of the Australian Constitution.
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