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Are there implications of

New South Wales Court filing trends?

Q s the Honourable Tom Bathurst,
Chief Justice of New South Wales,
recently observed, ‘the nature
of the legal market is arguably different’
from that of the early 2000s.> His
Honour was speaking in part of the legal
market currently being a buyer’s market
and observed that the profession would
need to adapt to the change wrought by
technological innovation, including in
the form of the recent transitioning of
directions hearings in the New South
Wales Supreme Court registrars’ lists to
the online Court system.> His Honour
posited that ‘physical appearances in
Court might start to become a rarity, with
perhaps more virtual appearances.”

Anthony Cheshire SC similarly made
reference to the online Court system in
the New South Wales Supreme Court
increasingly removing the need for
attendance in Court, often until the later
stages of litigation, and the impact of this
on the opportunity for what currently
is the junior Bar to gain advocacy
experience.’

Impacting upon (or in part causing)
the tightening market of which the
Honourable Chief Justice spoke, is the not
insignificant downward trend in Court
filings in the New South Wales jurisdiction
over the past 13—14 years. Between 2005
and 2018,° filings in the New South Wales
Supreme Court Equity Division (all lists)
trended down by 33.99%, from 6,254
to 4,128 per annum.” During the same
period, filings in the New South Wales
Supreme Court Common Law Division
— Civil (all lists) decreased by 46.78%,
from 6,674 to 3,552 per annum.® In the
New South Wales Court of Appeal, the
net number of filings decreased generally
during this period by 27.55%, from 490 in
2005 to 329 in 2009 and back up slightly
to 355 as at 2018

Registrations of civil matters in the
District Court have also trended down by
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25.03% from 2005 to 2018, decreasing from
6,129 to 4,595 per annum.” In the Local
Court, civil actions have generally trended
down by 46.12% between 2005 and 2018,
from 144,881 civil actions commenced per

annum to 78,069 per annum."
Overall, this
proceedings  commenced
New South Wales Courts
2005 and 2018 of 44.84%."2
By contrast to the decreased filings

is a decrease in civil
across  all
between

in New South Wales Courts, actions
commenced in the Federal Court of
(both in and
appellate jurisdiction) and the Federal
Circuit Court of Australia have increased
from 2009 to 30 June 2019 by 13.1%, albeit
this is nationwide."? This increase is made

Australia the original

up of Federal Court actions commenced
in the original and appellate jurisdiction
trending up from 3,642 in 2009 to 6,029 as
at 30 June 2019." Similarly to the Federal
Court, actions commenced in the Federal
Circuit Court have trended up from 85,984
in 2008-9 to 95,330 as at 30 June 2019.5
These numbers include both family and
general federal law matters. If the same time
period is considered for the New South
Wales Courts (about the last ten years from
2009), there is still a reasonably significant
decrease of 40.99%.'°

It is clear that the increase of 13.1% in
actions commenced in the federal Courts

nationwide over about the last ten years
does not counteract the sharp decline in
about the last 14 years in Court filings
across the New South Wales Courts of
44.84%, or the last ten years of 40.99%.
This is so particularly when the raw
numbers are considered. It may be that it is
timely to examine any implications for the
Bar (and particularly the junior Bar) of the
overall fall in Court filings, and whether it
is likely to continue.

However, if the implications for the Bar
of these statistics are to be considered,
additional factors may be relevant. There
have, for instance, in recent years been the
numerous royal commissions and inquiries
continuing to require the expertise and
advocacy skill and experience of the Bar.
Additional relevant factors may also be
the spike in class actions as well as the
enhanced ability generally of Australian
lawyers to practise internationally.

Overall, it may be that Court filing
trends do have implications for the Bar.
But, as the Honourable Chief Justice
recently observed, ‘you can’t have law
without lawyers” and the ‘high-value and
very complex work will likely continue in
the

some time ...."7 m

conventional manner for
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CIVIL MATTERS FILED IN NSW
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