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W hat do we mean when we talk 
about ‘climate change litigation’?

For our part, we mean litigation 
in which the existence or impacts of 
anthropogenic climate change are material 
facts in the case.

Examples include:

• Public law actions to cause government 
or regulatory authorities to take action to 
address climate change risks;1

• Private law actions alleging that the 
government2 or industry3 owe a duty to 
take reasonable precautions to address 
climate change risk; and

• Regulatory4 or private law5 actions alleging 
that companies have misrepresented the 
impact that their products or business 
activities have on the climate.

Litigation on these topics is no longer 
novel. The number of climate change-related 
cases has more than doubled since 2015 
with over 1,200 cases filed globally between 
2014 and 2022.6

In any litigation, parties need to make 
forensic decisions about how they best 
prepare for and present their case at trial. 
However, specific issues may arise when 
litigating about the climate, arising from the 
particular nature of the facts in dispute. We 
address some of these issues below.

Pleadings

As is apparent from our definition above, 
the fact that human activity is the primary 
cause of global warming will be a material 
fact in all climate change litigation. If the 
matter proceeds by way of pleadings, the 
plaintiff will therefore want to plead this 
fact. This should be admitted by most 
reasonable defendants.

The plaintiff will also want to plead 
further material facts concerning the cause 
and effect of global warming, depending 
on the specific issues in their case.  
A plaintiff seeking to establish that a 
business operation (e.g., manufacturing 
cement) contributes to global warming may 
plead how particular greenhouse emissions 
are emitted and how long they remain 
in the atmosphere. There may also be a 
forensic benefit to pleading facts about the 
current state of the climate, including that 
the addition of further greenhouse gases to 
the atmosphere risks the earth reaching a 
‘tipping point’ beyond which humans will be 
unable to control the trajectory of climate 
change.7 This may assist in demonstrating 
that even relatively minor additional 
emissions can have significant impacts.

Plaintiffs would be well advised to 
base any such allegations about the 
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physical science of climate change on the 
latest reports and data produced by the 
International Panel on Climate Change 
(IPCC). The IPCC reports generally represent 
the global scientific consensus on issues of 
climate and their conclusions are helpfully 
expressed with degrees of confidence. 
Reflecting these findings in your case theory 
increases the probability of obtaining 
supportive expert evidence that will be 
difficult for the other side to contest. It may, 
if you are lucky, even elicit an admission on 
the pleadings.

Agreed facts
There are likely to be facts concerning the 
causes and effects of climate change that 
are not truly in dispute, even if they have 
not been admitted on the pleadings. These 
could be the subject of agreement under 
s 191 of the Evidence Act 1995 (Cth) (or 
State equivalents). This may include facts 
that the defendant wishes to rely upon 
in its defence – such as the current state 
of development of certain renewable or 
emission reduction technologies.

The effect of s 191 is to admit the agreed 
facts as evidence without the need to 
otherwise prove the existence of those 
facts.8 This may avoid the time and cost 
involved in obtaining scientific expert 
evidence on certain topics. However, once 
agreed, parties will be prevented from 
adducing evidence to contradict or qualify 
the agreed fact without leave.9 This means 
that parties must be mindful of the case they 
will seek to make out at trial, and not agree 
to non-contentious facts that they may later 
wish to qualify.

Evidence
Facts that remain in dispute will need to be 
proved through admissible evidence.

IPCC reports and studies from other non-
governmental bodies are unlikely to fall 
within the ‘public documents’ exception to 
the hearsay rule,10 and are therefore unlikely 
to be admitted as proof of the facts stated 
within them. Expert scientific evidence 
will almost certainly be required, although 
that evidence may rely upon the scientific 
literature.11 In many cases, evidence from 
multiple experts will be needed to address 
issues covering different fields of specialised 
knowledge. For example, a climate 
scientist may be able to address the causal 
connection between increased greenhouse 
gas concentration and the phenomenon of 
global warming – but is unlikely to be able 
to provide admissible opinion evidence 
addressing the sources of greenhouse gas 
emissions from an industrial gas operation.
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As noted above, there are likely to be 
significant forensic benefits to confining the 
expert evidence to topics on which there is 
a high degree of scientific consensus. This 
will not only narrow the issues in dispute but 
may lead to a situation where the evidence 
is largely uncontested, resulting in findings in 
support of the relevant party’s case.12

Loss
Most climate change litigation in Australia 
has been regulatory or public interest 
litigation solely seeking public law remedies, 
injunctions or declarations. Questions of 
causation have therefore been confined 
to proving a link between the defendant’s 
conduct and climate change generally. There 
has been no need to prove present loss 
suffered by the plaintiff by reason of the 
defendant’s conduct.

This may change in the future. For 
example, if a company is revealed to have 
made misleading statements about its 
efforts to address climate change (e.g., 
misrepresenting its ‘net zero’ plan) and its 
share price subsequently tumbles, a claim 
could be brought on behalf of shareholders 
for loss caused by misleading conduct in 
respect of the company’ shares or breach 
of the continuous disclosure provisions. 
This would not necessarily require proof 
that the shareholders relied on the original 
misleading statements when purchasing 
their shares, although they may have done 
so. It may be sufficient to show that the 
company’s shares traded at an inflated price 
by reason of the conduct. The quantum of 
the loss could then be measured through 
an event study analysis, being an empirical 

technique commonly used in shareholder 
class actions to measure whether a 
particular ‘event’ (here, the disclosure 
of the matters that indicated that prior 
representations were misleading) resulted 
in a statistically significant effect on the price 
of a company’s shares.13 There is no reason 
why this analysis cannot be applied in the 
context of climate related disclosures.

Another method that plaintiffs could 
use to show that a defendant’s conduct in 
contributing to climate change has caused 
personal loss is through the developing 
field of ‘attribution science’. Attribution 
science seeks to show the causal connection 
between global warming and particular 
natural events, such as heat waves, 
hurricanes or storms, by comparing the 
likelihood of the event occurring today to its 
likelihood in a world that was not subject to 
anthropogenic climate change.14

Conclusion
Climate change litigation is no 
longer foreign to the Australian 
legal system.

As the seriousness of the climate 
crisis deepens, it can be expected 
that there will be more litigation 
involving the causes and effects 
of climate change. Parties to such 
proceedings, and those advising 
them, will need to carefully navigate 
the particular issues that can arise 
when litigating about the climate. BN
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