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In all Australian jurisdictions a statutory cause of action 
is available to certain dependants of a deceased person 
whose death was caused by the wrongful act of 
another.1 This enables them to sue the wrongdoer for 
damages for losses suffered as a result of the wrongful 
death of the deceased.

An often overlooked scenario which may give rise to the 
statutory cause of action is when the deceased dies by 
his or her own hand. Suicide is no longer regarded as 
contrary to public policy so as to deny any remedy under 
the principle of ex turpi causa non oritur actio.2
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THE CAUSATIO N PROBLEM
The difficulty in death claims due to suicide very often lies 
not in proving breach of duty, but rather in establishing 
causation; that is, was the wrongful act or omission of the 
defendant a legal cause of the death when the most proximal 
factual cause of which was the act of the deceased? In many 
cases the deceased’s final act constitutes a novus actus 
interveniens so as to break the causal link between the 
defendant’s wrongful act and the death.

As it was put by McHugh J in Bennett v Minister of 
Community Welfare:3

\. .the common law concept of commonsense causation 
accepts that the chain of causation between breach and 
damage is broken for the purpose of attributing legal 
responsibility for that damage if there has been an 
intrusion of “a new cause which disturbs the sequence of 
events, something which can be described as either 
unreasonable or extraneous or extrinsic”.’

In AMP v RTA & Another,4 a man who had suffered an injury 
in the course of his employment with the defendant pursued 
a claim for damages during the course of which he was cross- 
examined on an application to extend the limitation period. 
As a result of the stress of that cross-examination he 
developed depression and committed suicide eight days later. 
His widow sued the defendant, inter alia, under the 
Compensation to Relatives Act 1897 (NSW). She was 
successful at first instance.

However, in the NSW Court of Appeal it was held that the 
causal chain between the original tort (the deceased’s work 
accident some years earlier) and the plaintiff’s injury was 
broken. Spigelman CJ expressed the opinion that the 
deliberate infliction of self-harm should generally be regarded 
as ‘independent and unreasonable' and as a break in the 
sequence of events that may otherwise constitute a causal 
chain for the purpose of attributing legal responsibility.5

But just because the damage complained of is the 
immediate result of an intervening act or decision does not 
necessarily mean that the chain of causation has been broken. 
As the majority of the High Court said in Medlin v 
Government Insurance Commission:6

. .the ultimate question must, however, always be 
whether, notwithstanding the intervention of the 
subsequent decision, the defendant’s wrongful act or 
omission is, as between the plaintiff and the defendant and 
as a matter of commonsense and experience, properly to be 
seen as having caused the relevant loss or damage. Indeed, 
in some cases, in may be potentially misleading to pose the 
question of causation in terms of whether an intervening 
act or decision has interrupted or broken a chain of 
causation which would otherwise have existed. An 
example of such a case is where the negligent act or 
omission was itself a direct or indirect contributing cause of 
the intervening act or decision.’

The suicide has to be regarded as a ‘voluntary’ act before it 
will have the effect of severing the causal connection. If the 
suicide is brought about by a mental illness resulting from 
the defendant’s wrongful act, neglect or default, then it would 
not be regarded as having the necessary degree of

voluntariness to constitute a novus actus.7 Thus in Lisle v 
Brice8 a motorist who negligently caused minor physical 
injuries to a man who three years later committed suicide 
was held liable to pay damages for the support of the 
deceased’s wife and children. The motor vehicle accident had 
contributed in a material way to the deceased’s depression, 
which in turn led to his suicide.

Suicide does not amount to a novus actus where it is the very 
risk that it is the defendant’s duty to guard against. In March v 
E & MH Stramare Pty Ltd,9 Mason CJ said at 517-18:

The fact that the intervening action is deliberate or 
voluntary does not necessarily mean that the plaintiff’s 
injuries are not a consequence of the defendant’s negligent 
conduct. In some situations a defendant may come under 
a duty of care not to expose the plaintiff to a risk of injury 
arising from deliberate or voluntary conduct or even to 
guard against that risk.. .To deny recovery in these 
situations because the intervening action is deliberate or 
voluntary would be to deprive the duty of any content.’

In Reeves v the Commissioner of Police of the Metropolis10 
the de-facto wife of a prisoner who had committed suicide 
in police custody successfully sued the Commissioner of 
Police under the English Fatal Accidents Act 1976 for 
negligently causing her partner’s death. Because the 
defendant was aware that the prisoner had made two 
previous attempts at suicide, the House of Lords held that 
it was under a duty to take reasonable steps to prevent 
suicide. Lord Hoffman referred to the case as being one in 
which “the law imposes a duty to guard against loss caused by 
the free, deliberate and informed act of a human being”.'

In Da Pos v Mayne Corporation Limited," the plaintiff 
successfully relied upon the proposition that it was the 
hospital’s duty to guard against the risk of deliberate self- 
harm in a patient who sought treatment for mental distress. 
Evidence was adduced to the effect that one of the very risks 
that competent hospitals should have guarded against, given 
the symptom profile of the deceased at the time when he 
presented at the emergency department hearing voices, was 
the risk of suicide. There was treatment available to the 
defendant to reduce or eliminate that risk which was not 
administered. It was successfully contended that, in these 
circumstances, the content of the duty owed by the hospital 
to its patient, the deceased Mr Da Pos, required the hospital 
to take steps to protect him from causing harm to himself.

Highlighting to the jury the fact that the deceased had 
committed suicide within hours of the hospital’s failure to 
provide him with any treatment, the dependants in Da Pos 
argued that the link between the deceased’s voluntary act and 
the omissions of the defendant was established, based on the 
commonsense test of causation under Australian law.12

The dependants in that case also relied upon the well- 
established principle that to constitute a cause in law an 
event need only have made a material contribution to the 
outcome. Two or more distinct causes without any one of 
which the particular damage (in this case the death of the 
deceased) would not have been sustained can each satisfy the 
law of negligence’s commonsense test of causation.15 It was 
implicit in the jury’s verdict for the plaintiff in Da Pos that it »
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found both breach and causation established.
The duty upon doctors and hospitals in certain 
circumstances to guard against foreseeable risks of injury 
caused by voluntary acts on the part of patients applies not 
only to self-harm by the patient but also to harm 
perpetrated by the patient to others. In Presland v Hunter 
Area Health Service & Another14 a psychiatric patient who 
had been discharged from hospital in circumstances which 
were held by the NSW Supreme Court to constitute a 
breach of the duty to the patient, went on to murder a 
third party, yet was awarded substantial damages, including 
general damages of $225,000. Relying upon March, the 
Court did not consider that the fact that the plaintiffs acts 
were ‘in a sense intentional and voluntary’ prevented recovery 
in the circumstances.’

DEPENDANTS DAM AGES  
IN FATAL ACCID EN TS CLAIM S

What damages are recoverable?
The subject of a wrongful death claim under the legislation in 
each state and/or territory is compensation for ‘injury’, a word 
that is not defined in the relevant legislation. It has been 
interpreted to mean the loss of benefits that the dependants 
would otherwise have reasonably expected to receive from 
the deceased had the accident not occurred.15 The benefits 
lost include those from the deceaseds financial support and 
services. The recovery of reasonable ‘funeral expenses’ is also 
allowed by the fatal accidents legislation in all states and 
territories except Queensland and Victoria, where the claim 
for these must be brought by the estate rather than the 
dependants.

Loss of financial support
In determining the loss of reasonably expected benefits from 
the deceaseds earnings, it is necessary first of all to have 
available evidence bearing upon the question of what income 
the deceased would have earned had s/he lived, and over 
what period. It is then necessary to consider to what extent 
the dependants would have benefited from that income, and 
in respect of each dependant, for how long.

The extent of the share of the dependants (assuming there 
are no other persons who benefit, or are likely to benefit, 
from the deceaseds earnings) can be assessed by attempting 
an analysis of the way in which the deceased spent or 
distributed his/her earnings, and deducting from the total 
earnings the expenditure related exclusively to the deceased, 
from which the dependants derived no benefit. This would 
include amounts spent on the deceased’s food, clothing, 
alcohol, grooming and hobbies. This can be a time- 
consuming and finicky task for lawyers preparing a claim on 
behalf of the dependants.

A quicker and easier approach, which does not involve a 
detailed investigation of the minutiae of a family’s 
expenditure, and which is commonly adopted in Australian 
courts, is to ascertain the level of dependency of the wife and 
children by reference to tables of dependency percentages for 
households of various compositions. Such tables are based
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upon surveys of household expenditure undertaken by the 
Australian Bureau of Statistics (ABS).

A table that is commonly used is that set out in the fourth 
edition of Professor Luntz’s Assessment of Damages fo r  Personal 
Injury and Death, at page 501. This is a table prepared by Mr 
Richard Cumpston of Cumpston Sarjeant Pty Ltd actuaries, 
and is based upon the ABS Household Expenditure Survey 
1998-1999.

Having ascertained the probable income of the deceased 
and the extent of dependency for a given family unit, it is 
then necessary to apportion the loss of financial dependency 
between each of the dependants. This in turn requires an 
assessment of the probable period of dependency. In the case 
of children, an assessment needs to be made as to how long 
they would probably have remained dependent, which in 
turn requires an evaluation of whether or not they would 
probably have gone to university, and at what age they would 
then have become self-supporting.

The loss of the value of the deceased's 
unpaid services
The dependants are also entitled to claim for their loss of 
reasonably anticipated services from the deceased, either 
around the home or as a parent. Such services traditionally 
include general domestic duties, cleaning, lawn mowing, 
gardening, car servicing, house maintenance and childcare 
assistance. The pecuniary value of such lost services to the 
dependants can be surprisingly great. With proper 
preparation and presentation, including adducing evidence 
with some degree of precision as to the amount of time speni 
by the deceased on childcare and work around the home, this 
element of the dependants’ damages can be very significant 
indeed. The value of such services can be allowed in the 
damages even if, following the death of the deceased, such 
services are performed by other members of the family:
Nguyen v Nguyen,16 Importantly, in death claims where there 
are no statutory restrictions or caps, the lost services are likely 
to be valued on the same basis that voluntary services are now 
valued in personal injuries cases, at the commercial rate.17

In order to maximise the damages recoverable under this 
head, not only should as much detailed evidence of the 
services performed by the deceased around the home and for 
his or her family be adduced, but also evidence of the 
commercial cost of such services from the date of death until 
the date of hearing should be put before the court from an 
agency that provides such domestic and childminding services.

Although the services provided for children will normally 
diminish as they get older, this is not necessarily so in respect 
of the services provided by one partner to another.18 It is 
important also to bear in mind that, just because the 
deceased also benefited from the services that s/he provided, 
this does not mean that there needs to be any deduction from 
their assessed value.19

While the common law to be applied to the assessment of 
damages in a fatal accidents claim is as set out above, ‘tort 
reform’ and other legislation in various states and territories 
may cap the amounts recoverable for the loss of expectation of 
financial support, or for the loss of the deceased’s sendees.20
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With proper preparation and 
presentation, the pecuniary 
value of lost services to the 
dependants can be 
surprisingly great.

Deductions and discounts
In assessing damages in a fatal accidents claim, the court must 
take into account pecuniary benefits arising as a result of the 
death.21 However, certain benefits are excluded by statute.
All Australian jurisdictions now exclude sums paid or payable 
under any contract of insurance or by way of superannuation, 
provident or like fund, or by way of benefit from a friendly 
society, benefit society or trade union, and any Common
wealth social security benefits payable on death.22

The benefits derived by the dependants from the estate of 
the deceased also need generally to be taken into account, 
with a few statutory exceptions.23

However, the benefit to the dependants for which credit 
must be given is not the actual value of the assets received on 
the distribution of the estate but rather the accelerated value 
of those assets.24 In some jurisdictions the relevant legislation

requires any interest acquired in the family home and its 
contents consequent upon the death to be excluded from 
deduction. Under the common law, the deduction to be 
made in respect of the accelerated receipt of an interest in the 
matrimonial home is usually minimal, if anything at all, on 
the basis that in most cases, if the deceased had lived, the 
surviving partner would have continued to enjoy the use of 
the house and furniture which he or she has now inherited.25

No deduction is to be made for the earnings of a 
dependant after the deceased’s death, even if the dependant 
would probably not have worked for money had the 
deceased not died.26

The possibility of a new, financially supportive 
relationship
Until recently, in all Australian jurisdictions other than the 
Northern Territory,27 in the absence of specific evidence of 
actual or intended re-partnering, a separate discount was also 
frequently made for the prospects of remarriage or entering 
into another relationship of pecuniary benefit. Where a 
widow was young and healthy, more than a nominal discount 
was required.28 The discount could be very substantial.29 The 
approach taken by the courts in assessing that discount was 
criticised,30 particularly the fact that the physical appearance 
of a female surviving spouse was regarded as potentially 
relevant,31 while the physical appearance of a surviving male 
spouse was usually not taken into account.32 »
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In De Sales v Ingrilli33 the High Court held, by majority, that 
no deduction should ordinarily be made in wrongful death 
actions for the prospect of the surviving partner remarrying 
or re-partnering, whether as a separate discount or by 
increasing the discount generally made for the vicissitudes of 
life.34 Any discount for the possibility of a new relationship is 
subsumed within the general deduction for contingencies or 
vicissitudes.

Thus, the High Court has abolished the previously separate 
and specific discount for the possibility of a financially 
beneficial remarriage or re-partnering. However, although 
the majority in De Sales held that the possibility of a new 
relationship was merely one of the vicissitudes of life, where 
there is evidence that a surviving spouse has in fact formed a 
new relationship or intends to do so with an identified 
person, the court is entitled to consider the financial support 
that may be derived from that relationship.35

The new approach adopted by the High Court has been 
commended as being at once just and flexible. The previous 
approach assumed an unrealistic capacity to predict the 
likelihood of any individual forming a new financially 
beneficial relationship. On the other hand, the ability of the 
court to act upon concrete evidence of likely financial benefit 
from a new relationship is preserved.36

The abolition of the conventional deduction in wrongful 
death actions for the possibility of remarriage or re-partnering 
may well result in significantly larger verdicts for the 
dependants, particularly in cases where the surviving spouse 
is a physically attractive young woman. However, if the 
surviving spouse has entered into a new relationship before 
the trial that is likely to prove financially supportive, the risk 
of a significant reduction of the damages remains.
Practitioners should be careful to question the surviving 
spouse about other relationships and to factor a possible 
discount if appropriate into the evaluation of the likely 
damages for settlement purposes.

There will probably be greater use by defendants of private 
investigators to scrutinise the surviving spouses personal life and 
to obtain evidence of actual or proposed re-partnering in 
circumstances where a deduction on that account will no longer 
ordinarily be made as a result of the decision in De Sales?7

In Victoria, the common law change has been extended 
and embodied in the Wrongs Act 1958. A recent amendment 
to that Act now prevents the application of any discount 
based on the actual or prospective remarriage or formation of 
a domestic partnership of surviving spouse or domestic 
partner or surviving former spouse or domestic partner 
(Wrongs (Remarriage Discount) Act 2003 (Vic), s3, amending 
the Wrongs Act 1958 (Vic), s l9 ). ■

This article is an edited version of Mr Semmler's 
presentation to the National Conference of the Australian 
Lawyers Alliance in Melbourne in October 2004.

N otes: 1 NSW: Com pensation to Relatives A c t  1897, Vic: 
W rong A c t 1958, Old: Suprem e Court A c t 1995, SA: Civil 
Liability A c t 1936, WA: Fatal Accidents A c t 1959, Tas: Fatal

A ccidents A c t 1934, NT: Com pensation (Fatal Injury) A c t 
1974, ACT: Civil Law  (W rongs) A c t 2002. 2 Reeves v 
C om m issioner o f Police o f the M etropo lis  [2000] 1 AC 
360(HL); Palllster v W aikato Flospital Board (1975) 2 NZLR 
725(CA). 3 (1992) 176 CLR 408 (at 428). 4 (2001) Aust Torts 
Reports 81-619. 5 A M P  at [30], 6 (1995) 182 CLR 1 at 6-7.
7 See, for example, Flaber v W alker [1963] VR 339; N S W  
Insurance M in is te ria l Corp v M yers  (1995) 21 MVR 295; Lisle 
v Brice  [2002] 2 Qd R 168. 8 [2002] 2 Qd R 168. 9 (1991) 
171 CLR 506. 10 [2000] 1 AC 360. 11 NSWSC No. 20244 of 
2001, decided by a jury on 29 April 2004. 12 M arch v E &
MFI Stram are Pty L td  {1991) 171 CLR 506. 13 M edlin  at 6-7 
and 9. 14 [2003] NSWSC 754 (19 August 2003). 15 Gleeson 
CJ in De Sales v Ingrllll at [11]. 16 (1990) 169 CLR 245 at 
265. 17 Nguyen  at 265; Van Gervan v Fenton  (1992) 175 
CLR 327; Targett v Targett (1999) 9 TasR 234; N icol v Rabbit
(2000) 31 MVR 416(QldCA); M isian i v W elshpool Engineering  
Pty L td  [2003] WASC 263. 18 Roads &  Traffic A u tho rity  o f  
N S W v J e lfs  [2000], Aust Torts Reps 81-583 (NSWCA). 19 
See Luntz, A ssessm en t o f Damages fo r Personal Injury and  
Death, 4th Edition [9.3.11], 20 See, for example, s s l2(1 )(c) 
and 15(3)-(6) of the Civil L iability A c t 2002 (NSW). 21 Public 
Trustee v Zoanetti (1945) 70 CLR 266 at 277. 22 See 
generally Luntz  [9.5.1-11], 23 For example s 10(4)(g) of the 
Com pensation (Fatal Injuries) A c t excludes 'any o ther gam or 
benefits  that have accrued or m ay accrue to the deceased  
person 's estate o r to any person fo r w hose bene fit an action  
is b rough t consequent upon the death o f the deceased  
p e rso n '. Practitioners should consult the relevant fatal 
accidents legislation in their own state or territory to 
ascertain any relevant statutory exclusions. 24 Zordan v 
M etropo litan  (Perth) Passenger Transport Trust [ 1963] ALR 
513. 25 See Florton v Byrne  (1956) 30 ALJ 583 at 584; and 
Zordan. 26 Carroll v Purcell (1961) 107 CLR 73. 27 The 
possibility of remarriage was abolished in the Northern 
Territory by s10(4)(h) of the Com pensation (Fatal Injuries) A c t 
1974 (NT). 28 Jones v Schiffm an  (1971) 124 CLR 303.
29 In Tlbee v W akefie ld  (2000) 31 MVR 195 the trial judge's 
discount of 20% was increased to 60% by the Full Court of 
the Supreme Court of WA. 30 See, for example, Zelling J in 
Public Trustee v Paniens [1971] 1 SASR 297 at 300 -  
appraising a widow's personal appearance was regarded as 
'trea ting  w om en like c a ttle '; see also Goodburn v Thomas 
Cotton  Ltd [1968] 1QB 845 at 850 per Willmer LJ. 31 Jones  
v Schiffm ann  (1971) 124 CLR 303 at 306 per Barwick CJ.
32 See the Queensland Law Reform Commission, n4, p22.
33 (2002) 212 CLR 338. 34 At [46] per Gaudron, Gummow 
and Hayne JJ; [161] per Kirby J. 35 De Sales at [33] per 
Gleeson CJ; at [78] per Gaudron, Gummow and Flayne JJ; at 
[162] per Kirby J. 36 James Sippe: 'Discounting damages in 
an action for wrongful death brought by a surviving spouse',
(2004) 12 Tort L Rev 98 at 110. 37 A point made in 
'Evidence of Re-partnering and Wrongful Death Law Reform 
in Australia', Tracey Carver, ATLA In ternational Practice  
Section Bulletin, Volume 8, no. 2, Winter 2003.

Peter S e m m le r Q C  is a Sydney-based barrister, a founding 
member and past president of the Australian Lawyers Alliance. 
PHONE (02) 9235 1657 EMAIL psemmler@tpg.com.au.

38 PRECEDENT ISSUE 68 MAY/JUNE 2005

mailto:psemmler@tpg.com.au

