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Toxic torts litigation is a predictable consequence of the massive industrialisation
of the developed world, coupled with heightened expectations of accountability
and consumer safety. According to the US Environmental Protection Agency (EPA),
billions of pounds of hazardous chemicals are emitted into the air each year.1
Nearly 20% of the US population, (approximately 40 million people), live within
four miles of a hazardous waste site on the EPA's National Priority List, while 80%
live near some type of hazardous waste site.7
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TOXIC TORTS
Toxic tort cases frequently arise in an environmental law
context, and involve personal injury and related harms
resulting from exposure to, or ingestion of, toxic substances,3
such as pharmaceutical, industrial and agricultural products.
They may be claims brought by individuals or classes.4 Well-
known cases in the US and elsewhere have focused on harm
arising from asbestos, lead, Bendectin, diethylstilboestrol (DES),
thalidomide, tobacco, various pesticides and herbicides, Agent
Orange, benzene, formaldehyde,3silicon breast implants, and
fen-phen, among others. Toxic tort litigation, while common
in the US, is in a fledgling state in Australia, largely because of
the less-developed nature of mass torts, class and
representative actions. This article considers how certain
common law concepts of injury and damages have been
adapted in the US in the context of toxic torts, to determine
whether there is scope for similar development in Australia.
Claims for harm arising from hazardous exposure to toxic
substances can be brought at common law based in nuisance,
trespass, negligence, battery, and strict liability,6 as well as
pursuant to specific statutory regimes.7While the tort causes of
action are familiar, their application to toxic injury fact
situations is frequently problematic, requiring re-thmking of
standard concepts such as causation, limitation periods, harm,
and damages. Toxic tort injuries are clearly distinguished from
the traditional traumatic injury paradigm normally associated
with tort,4as seen for example in motor vehicle and many
industrial accidents. Toxic torts may involve injury arising from
genetic or biochemical disruption, often with very long latency
periods of from 10 to 30 years, with no clear or direct causal
chain. Exposure to toxins may increase the risk of contracting
disease, but does not normally produce any immediately
observable condition or symptoms.9 Increasingly since the
1980s in the US, not only actual disease victims but also those
exposed to toxins without detectable symptoms (post-
exposure/pre-symptom or PE/PS)Dhave been seeking redress
for increased risk of disease," fear of disease,2lost quality of
lifeBand, most successfully, medical monitoring costs.

MEDICAL MONITORING
Standard personal injury damages assessment includes future
medical needs, both treatment and diagnostic. This falls under
the head of ‘specific needs created’¥4 by the wrongdoing, for
which damages are awardable. It is predicated on recognised
physical or mental injury being present. Medical monitoring is
different. Plaintiffs seeking damages for medical monitoring do
not normally base this claim on emotional illness or anxiety, nor
on physical consequences flowing from the exposure. Instead,
medical monitoring is...intended to provide healthy plaintiffs
with diagnostic examinations for the latency period of
exposure-related diseases in the hope that early detection and
treatment of the disease will be beneficial to the victim.’b
Medical monitoring claims are frequently coupled with a
separate claim for fear of disease, which is discussed below.
The 1987 case, Ayers v Township ofJackson,"* illustrates a
common scenario. Residents were exposed to toxic pollutants
that had been permitted to leach into an aquifer supplying
drinking water. None of the plaintiffs sought recovery for
specific illness related to the exposure, but all sought damages

for impairment of quality of life, emotional distress, enhanced
risk of disease, and medical monitoring. The trial jury allowed
all but the ‘enhanced risk’ claim. On intermediate appeal only
the ‘impairment of quality of life' ground was upheld. The
New Jersey Supreme Court re-instated the jury award for
medical monitoring, concluding that:
‘...the cost of medical surveillance is a compensable item of
damages where the proofs demonstrate, through reliable
expert testimony.. .the significance and extent of exposure
to chemicals, the toxicity...the seriousness of the diseases
for which the individuals are at risk, the relative increase in
the chance of onset of disease in those exposed, and the
value of early diagnosis, that such surveillance... is
reasonable and necessary.'l
In California, the Supreme Court handed down a landmark
toxic tort decision in Potter v Firestone Tire and Rubber Company, 4
in 1993. The medical monitoring and fear of disease aspects
have been cited, followed, and distinguished hundreds of times
since, in many states. It, too, concerned the contamination of
dunking water, in this instance by industrial solvents, cleaning
fluids, oils and liquids from Firestones tyre manufacturing
plant, dumped into the Crazy Horse municipal landfill. The
plaintiffs were four residents whose private drinking wells
were polluted. Two of the substances were known to be
human carcinogens, and others were suspected carcinogens.
Firestone knew that this dumping violated Californian law, and
for most of the period it also violated the companys internal
policy prohibiting disposal of liquid waste at Crazy Horse. »
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At trial, Firestone was held liable for intentional infliction of
emotional distress because of its ‘outrageous conduct’, 4 as
well as negligence. The four plaintiffs were awarded $800,000
for fear of cancer; $142,975 for the present value of future
medical monitoring costs; $269,500 for psychiatric illness and
treatment costs; $108,000 for disruption of their lives; and
$2.6 million in punitive damages.D The award was reversed in
regard to medical monitonng by the Court of Appeal,2 but
affirmed in all other respects.

On appeal, the California Supreme Court re-instated the
medical monitoring damages, decided that fear of cancer
claims require plaintiffs to demonstrate that they are ‘more
likely than not’ to develop cancer as a result of exposure, did
not resolve ‘immune system’2 claims, and was supportive of
punitive damages where violation of environmental laws
occurs. In allowing medical monitoring, the Supreme Court
adopted the analysis in Miranda v Shell Oil Co,23 holding that
the cost of medical monitoring is a compensable item of
damages if the plaintiff can demonstrate, through reliable
medical expert testimony, that the need for future
monitoring is a reasonably certain consequence of the
plaintiffs toxic exposure, and that the recommended
monitoring is reasonable.24 Such expenditures, which would
not have been necessary but for the wrongful exposure to
contaminants, constituted ‘detriment proximately caused’ by
the negligent disposal of those substances.5

Reasonableness and necessity of monitoring are assessed in
terms of the determinative factors in Ayers;* that is,
significance and extent of exposure, toxicity, seriousness of the
disease risked, and relative increase in chances of onset. These
should be compared with (a) the plaintiffs chances of
developing the disease had he/she not been exposed; (b) the
chance of members of the public at large developing the
disease; and (c) the clinical value of early detection and
diagnosis.2 Medical monitoring costs are limited to those
going beyond preventive medical care and check-ups to
which ordinary prudent members of the general public should
submit.B‘If additional or different tests are necessitated as a
result of the toxic exposure caused by the defendant, then the
defendant bears full responsibility for their costs.”®

Courts and commentators differ as to whether medical
monitoring is a separate tort, or an aspect of damages. In
1997 the US Supreme Court decided Metro-North Commuter
Railroad Co v Buckley.D The issue was whether PETS plaintiffs
could recover medical monitoring costs in a Federal Employers
Liability Act (‘FELA") case, brought by a pipefitter exposed to
asbestos, against his employer. The Court decided that there
was not ‘sufficient support in the common law’3 to uphold
the claim. It was '.. .troubled...by the potential systemic
effects of creating a new, full-blown, tort law cause of
action...The reality is that competing interests are at stake..,’®

The California Supreme Court, referring to its own
decision, said” in 2003 that Potter recognises ‘not a separate
tort but simply an item of damages that cannot be awarded
until liability is established under a traditional tort
theory...Potter simply specified for the medical monitoring
context the traditional requirements that a plaintiff prove
causation of damage.’3 Alternatively, medical monitoring
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could be analysed as a re-definition of the concept of harm or
injury in negligence to fit PE/PS plaintiffs. Given that a mere
possibility of future harm is not sufficient to constitute injury,
then the actual exposure or ingestion, or else the creation of
the need for medical surveillance, constitutes the injury.

The suitability of medical monitoring claims for class action
was considered recently and rejected in Lockheed Martin
Corporation v the Superior Court of San Bernadine County, Roslyn
Carillo et a!, 3 the first such case to come before the Californian
Supreme Court. The plaintiffs were residents using dunking
water contaminated by the defendants manufacturing
operations, who sought certification of a ‘medical monitoring’
class, and a ‘punitive damages’ class, both defined as persons
exposed to a long list of chemicals in specific dosages over a
specified period. The plaintiffs wanted establishment of a
court-supervised fund for medical monitoring. Although the
Court rejected the application, the Opinion contains useful
statements of pnnciple on class certification, and discusses and
endorses the Courts earlier rulings in Potter.

FEAR OF DISEASE
In Potter, one component of the award was for the plaintiffs’
fear of developing cancer in the future, as a result of their
exposure to carcinogens. Their fear was held to be
reasonable, despite the inability to prove a causal link
between the contamination and symptoms with sufficient
certainty. This type of claim is an emotional distress claim, in
the absence of detectable present physical injury. The
Supreme Court held that the elements that must be proved in
support of a fear of cancer claim are;
‘(1) as a result of the defendants negligent breach of a duty
owed to the plaintiff, the plaintiff is exposed to a toxic
substance which threatens cancer; and 2) the plaintiffs
fear stems from a knowledge, corroborated by reliable
medical or scientific opinion, that it is more likely than not
[emphasis added] that the plaintiff would develop the
cancer in the future due to toxic exposure. Under this rule
a plaintiff must do more than simply establish knowledge
of a toxic ingestion or exposure and a significant increased
risk of cancer. The plaintiff must further show that, based
upon reliable medical or scientific opinion, the plaintiff
harbors a serious fear that the toxic ingestion or exposure
was of such magnitude and proportion as to likely result
in the fear of cancer.’®
Nearly all states in the US recognise a right to recover for
negligent infliction of emotional distress.” Recovery is
limited, however, by various common law tests or factors
designed to repel spurious or trivial claims, and prevent a
flood of litigation. One of these is the ‘physical impact’ test
from Consolidated Rail Corp v Gottshall,Brequiring a plaintiff
to have ‘contemporaneously sustained a physical impact (no
matter how slight) or injury due to the defendants conduct.’®
Others resemble the limits imposed at various stages during
the development of nervous shock claims in the UK and
Australia. In Metro-North,w a workplace asbestos case, the US
Supreme Court considered the limits of the physical impact
test from Gottshall, holding that it ‘does not include a contact
that amounts to no more than an exposure...to a substance
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that poses some future risk of disease and which contact
causes emotional distress only because the worker learns he
may become ill after a substantial period of time.’4

What plaintiffs must prove for emotional distress claims
varies across jurisdictions in the US. Some require physical
impact or detectable disease, others require proof of actual
exposure to the disease-causing agent, others proof that
disease is more likely than not. For example, in another
asbestos employment case® in which Metro-North was
applied, the plaintiff failed in his fear of disease claim because
he was unable to show physical impact. The Court was
required to apply federal law, but stated that the result would
likely have been different under state law.2 The Louisiana
Supreme Court has at times departed from the normal rule
requiring physical consequences, where there is ‘the especial
likelihood of genuine and serious distress...which serves as a
guarantee that the claim is not spurious.’4

Fear of disease claims for exposure to F1IV have also been
brought, based on Potter. These present different problems to
carcinogen exposure, because FIIV can be conclusively
identified or eliminated within a relatively short space of time
following the exposure. With Hiy the plaintiffs fear is that s/he
may already have contracted HIV, which is verifiable, whereas
cancer claims are about enhancement of risk for the future,
and cannot be verified at, or soon after, the time of exposure.
Examples of HIV cases include Kerins v Hartley,%in which an
HIV-positive doctor operated on the plaintiff, and Majca v
Beekil 6two consolidated Illinois cases. In one, the plaintiff cut
her hand on a scalpel caked with dried blood and mucus while
emptying a wastebasket in a doctors office. The doctor who
had used the scalpel subsequently died of an AIDS-related
illness; in the other, the plaintiff received dental treatment from
an HIV-positive dental student. The Illinois court in Majca
concluded that, without proof of actual exposure to HIV, a
claim for fear of contracting AIDS is ‘too speculative to be
reasonably cognizable’.4 In this context, the courts can
justifiably require a more stnngent test than for cancer, because
the available medical testing is different. Both plaintiffs in
Majca failed to prove actual exposure, although had they been
able to do so, damages would have been recoverable, even had
later tests proved negative. This was because negative results
‘cannot erase an individuals genuine fear...during the period
between actual exposure and the eventual receipt of HIV
negative test results more than six months later’.8 Therefore,
recovery of damages during that ‘window of anxiety’ is
possible, normally limited to about six months.®

Californian law regarding emotional distress was summarised
in Potter. Parasitic damages may be recovered for emotional
distress consequent upon physical injury.8. There is no
independent tort of negligent infliction of emotional distress,
and thus no duty to avoid negligently causing emotional
distress to another. Damages for emotional distress are
recoverable only if the defendant has breached some other
duty owed to the plaintiff, therefore, the appropriate tort is
negligence, an essential element of which is duty of care.2 In
Potter, the relevant breach of duty was Firestones violation of
waste disposal laws and those prohibiting contamination of
underground water: Firestone owed a duty of care and

compliance to any person who might foreseeably come into
contact with its hazardous waste. The Potter Court also
endorsed previous authority® that had established that physical
injury is not a prerequisite for recovenng damages for senous
emotional distress where there exists some guarantee of
genuineness in all the circumstances.5

WOULD IT WORK IN AUSTRALIA?
Claims for personal injury in NSW are dealt with under the
Civil Liability Act 2002 (NSW), except in relation to
intentional acts done with intent to cause injury or death;
claims covered by the Dust Diseases Tribunal Act 1989 (NSW);
injury resulting from smoking or other use of tobacco
products; and most but not all claims brought under Motor
Accidents or Workers’ Compensation statutes.% Dust diseases
and tobacco-related diseases are toxic injuries. Dust diseases
including asbestosis, asbestos-related carcinoma,
pneumoconiosis and silicosis, are regulated by statute, but
the common law still applies to injury caused by use of
tobacco, although not to passive smoking claims.%

Harm is defined as ‘harm of any kind, including...
(a) personal injury or death...personal injury includes...
(b) impairment of a persons physical or mental condition,
and (c) disease’™ resulting from negligence, however
pleaded.® In terms of an action seeking medical monitoring
expenses, it is at least arguable that ‘impairment’ of a persons
physical condition could be achieved by toxic exposure.
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The problem would be one of proof where there were no
detectable changes or symptoms. For this to be successful,
an argument along the lines of damage to the ‘immune
system,’® as put in Potter, would need to be accepted, an
unlikely prospect in the present climate. In such a scenario,
no damages for non-economic loss would be awardable
because non-detectable impairment would fall short o f‘15%
of a most extreme case’.60

W here actual ‘disease’ is proved, damages for medical
monitoring would be awardable as a standard aspect of
consequential losses and new needs created, but medical
monitoring Potter-style assumes no present physical injury. In
the HIV needle stick scenario, where there is physical injury,
general damages for pain and suffering and loss of enjoyment
of life would be awardable for foreseeable emotional distress
consequent6 upon negligent injury, assuming normal
fortitude,®2 but the physical injury from an accidental needle
stick would again fall short of the ‘15% of a most extreme
case’l5requirement. Once a positive test for HIV has been
obtained, physical impairment with severe consequences is
provable, and the damages issue would then be one of
assessing the plaintiffs prognosis and future contingencies.®

These problems may be avoided by bringing the claim in
battery,6 since intentional acts causing personal injury are
excluded from coverage by the Act. In the US, anti-smoking
campaigners have been quite successful in establishing that
the contact needed for battery can be made out by contact
with, or ingestion of, environmental cigarette smoke (passive
smoking),6 which is of course a carcinogen. In HIV cases
concerning intentional medical or dental procedures
performed by infected practitioners, the patients consent
would be vitiated by the practitioners HIV status, thus
establishing battery.67 The position is less clear where the
direct contact required for battery is negligently inflicted.®
In pollution cases, it seems unlikely that intent could be
proved unless recklessness was held to be sufficient.

Part 3 of the Act deals with mental harm, and allows
recovery for both consequential and pure mental harm.
Section 31 restates the common law in relation to damages
for pure mental harm. Thus, the plaintiff must suffer from a
‘recognised psychiatric illness’ rather than mere grief, sorrow,
anxiety or distress falling short of illness.® The difficulties
involved in distinguishing between ‘(compensable)
psychiatric injury and (non-compensable) mental distress’
have been the subject of much judicial comment, most
recently in Tame v New South Wales.D

Section 32 (1) provides that ‘A person (the defendant) does
not owe a duty of care to another person (the plaintiff) to
take care not to cause the plaintiff mental harm unless the
defendant ought to have foreseen that a person of normal
fortitude might, in the circumstances of the case, suffer a
recognised psychiatric illness if reasonable care were not
taken.” The section contemplates pure as well as
consequential mental harm. It is not limited to a duty not to
cause mental harm or shock by imperilling others closely
connected to the plaintiff (bystander cases).71 The wording of
the section supports the construction that ‘section 32 will

also apply in relation to claims for pure mental harm that are
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not bystander cases; such as where the plaintiff suffers mental
harm through fear of injury to themselves...'2 Thus, toxic
exposure victims who exhibit ‘mental impairment’, defined
for the purposes of pure mental harm as ‘recognized
psychiatric illness,”Z3 will be able to recover in NSW without
needing to prove physical illness or nervous shock. No
‘exemplar)' or punitive damages, or damages in the nature of
aggravated damages’, 74 may be awarded.

It is clear that in NSW, as in California, there is no tort of
intentional infliction of pure mental distress. The US,
however, has the Restatement of Torts (Second) "which provides
that: (1) ‘One who by extreme and outrageous conduct
intentionally or recklessly causes severe emotional distress to
another is subject to liability for such emotional distress, and
if bodily harm results from it, for such bodily harm.’ The
closest common law jurisdictions outside the US come to this
is Wilkinson v Downton,®a separate tort allowing recovery for
intentional infliction of harm, where physical illness is present
along with emotional injury. This has been considered
recently in Australia in Carrier v Bonham7 and by the House
of Lords,which declined to dispense with the requirement of
physical harm or recognisable psychiatric illness.

The Queensland Court of Appeal in Carrier interpreted the
concept of intention, referred to in Wilkinson as ‘calculated’,
to mean ‘likely to have that effect’, ‘objectively likely to
happen’®McMurdo P went further and said that the
‘principle of trespass’ of which Wilkinson is evidence is now
but part of ‘a single tort of failing to use reasonable care to
avoid damage however caused’.80 This may be somewhat
sweeping and unsupported by authority at present, but could
have interesting implications for toxic tort litigation in future.
Intentionally inflicted personal injury falls outside the scope
of the Civil Liability Act 2002 (NSw ), with attendant benefits

in the calculation of damages. =
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workplace accidents. Mark appears
regularly in court in several States,
giving independent expert opinion,
most commonly on back and
upper limb strains; machinery
incidents; slips and falls; RSI; and
vehicle accidents. Fee options for
plaintiffs include deferred payment,
with special arrangements for regular
clients. Details, a brief CV and a
searchable list of cases can be
found at www.ergonomics.com.au

Mark Dohrmann and
Partners Pty Ltd
PO Box 27
Parkville VIC 3052

(03) 9376 1844

mark@ergonomics.com.au

Search Mark’s cases by keyword at:
wwuvf.ergonomics.com.au
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