
Current government ii\1

Just as corporate scandals involving Enron and WorldCom produced the 
Sarbanes-Oxley Act, and HIH's downfall and James Hardie's1 potential 
asbestos liability resulted in official inquiries, public and political 
pressures unleashed by such events are placing corporate social 
responsibility (CSR) and 'triple bottom line'2 reporting squarely on the 
agenda. Australia and the UK are at least considering, and perhaps on the 
brink of, major CSR policy and regulatory reform.
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C
S R  r e fo r m  d o v e ta ils  w ith  

m o v e s  to w a rd s  s o c ia lly  

r e s p o n s ib le  in v e s tin g  a n d  

r e p o r t in g , as w ell as 

in c r e a s e d  s c r u t in y  o f  

c o r p o r a te  g o v e r n a n c e  a n d  

r e s p o n s ib i l i ty  b y  in s t i tu t io n a l  in v e s to rs , 

s ta k e h o ld e r  r e p re s e n ta t iv e  g ro u p s  an d  

in d e p e n d e n t  r a t in g s  a g e n c ie s .

In  th e  w a k e  o f  th e  H IH  an d  Ja m e s  

H a rd ie  c o m m is s io n s  th re e  m a jo r  

g o v e r n m e n ta l  r e -e x a m in a t io n s  o f  

d ir e c to r s ’ d u t ie s  a n d  c o r p o r a te  

r e s p o n s ib i l i ty  w e re  in it ia te d  o r  o n g o in g  

in  A u s tra lia  d u r in g  2 0 0 5 .  T h e y  w e re :

• th e  re v ie w  b y  th e  M in is te r ia l C o u n c il  

fo r  C o r p o r a t io n s  o f  p o te n tia l 

w e a k n e s s e s  in  c o r p o r a te  law  a r is in g  

fro m  th e  J a m e s  H a rd ie  C o m m is s io n  

o f  In q u ir y ;

• th e  A u s tr a lia n  G o v e r n m e n ts  

C o r p o r a t io n s  a n d  M a r k e ts  A d v iso ry  

C o m m itte e  (C A M A C ) re ferra l to  

in v e s tig a te  w h e th e r  a n d  h o w  

s t a k e h o ld e r  in te r e s ts  a n d  c o r p o r a te  

s o c ia l  r e s p o n s ib i l i ty  sh o u ld  b e  

re g u la te d  in  te r m s  o f  th e  d u tie s  a n d  

r e p o r t in g  o f  d ir e c to r s ; a n d  

• th e  in q u iry , b y  th e  fed era l 

P a r lia m e n ta r y  J o i n t  C o m m itte e  o n  

C o r p o r a t io n s  a n d  F in a n c ia l  S e rv ic e s  

( P J C C F S ) ,  in to  c o r p o r a te  so c ia l 

r e s p o n s ib i l i ty  a n d  ‘tr ip le  b o t to m  l in e ’ 

re p o r t in g .

T h e  la s t  in c lu d e s  te rm s  o f  re fe re n c e  to  

a s s e s s  ‘w h e th e r  re g u la to ry , le g is la tiv e , 

o r  o th e r  p o lic y  a p p r o a c h e s  in  o th e r  

c o u n tr ie s  c o u ld  b e  a d o p te d  o r  a d a p te d  

fo r  A u s tr a lia ’. R e c e n t  U K  p ro p o s a ls  to  

in c o r p o r a te  th e  n o t io n  o f  ‘e n lig h te n e d  

s h a r e h o ld e r  v a lu e ’ in  th e  law  re g u la tin g  

d ir e c to r s ’ d u tie s  o ffe r  a n  im m e d ia te  

m o d e l  fo r c o m p a r is o n .

T h e  C A M A C  te r m s  o f  re fe re n c e  are  

a s  fo llo w s:

T .  S h o u ld  th e  Corporations Act b e  

re v is e d  to  c la r ify  th e  e x te n t  to  

w h ic h  d ir e c to r s  may ta k e  in to  

a c c o u n t  th e  in te r e s ts  o f  specific 
classes o f  s ta k e h o ld e r s  o r  th e  

broader community w h e n  m a k in g  

c o r p o r a te  d e c is io n s ?

2 . S h o u ld  th e  Corporations Act b e  

re v is e d  to  require d ir e c to r s  to  ta k e  

in to  a c c o u n t  th e  in te re s ts  o f  

s p e c if ic  c la s s e s  o f  s ta k e h o ld e r s  o r  

th e  b r o a d e r  c o m m u n ity  w h e n  

m a k in g  c o r p o r a te  d e c is io n s ?

Shareholder 
and stakeholder 

interests are 
relational and 

interdependent.

3 . S h o u ld  A u s tr a lia n  c o m p a n ie s  b e  

e n c o u r a g e d  to  a d o p t  s o c ia lly  a n d  

e n v ir o n m e n ta lly  r e s p o n s ib le  

b u s in e s s  p r a c t ic e s  a n d , i f  s o , h o w ?

4 . S h o u ld  th e  Corporations Act 
require c e r ta in  ty p e s  o f  c o m p a n ie s  

to  re p o r t  o n  th e  s o c ia l  a n d  

e n v ir o n m e n ta l  im p a c t  o f  th e ir  

a c t iv it ie s ? ’ [ e m p h a s e s  a d d e d ]

T h e  te rm s  o f  r e fe r e n c e  fo r  th e  P JC C F S  

are :

‘T h e  C o m m itte e  w ill in q u ir e  in to  

C o r p o r a te  R e s p o n s ib il i ty  a n d  

T r ip le -B o tto m  L in e  r e p o r t in g  fo r 

in c o r p o r a te d  e n t i t ie s  in  A u s tr a lia , 

w ith  p a r t ic u la r  r e fe r e n c e  to :

a. th e  e x te n t  to  w h ic h  o r g a n is a t io n a l  

d e c is io n - m a k e r s  h a v e  a n  e x is t in g  

reg a rd  fo r  th e  in te r e s ts  o f  

s ta k e h o ld e r s  o th e r  th a n  

s h a r e h o ld e r s , a n d  th e  b r o a d e r  

c o m m u n ity ;

b . th e  e x te n t  to  w h ic h  o r g a n is a t io n a l  

d e c is io n - m a k e r s  s h o u ld  h a v e  

reg ard  fo r  th e  in te r e s ts  o f  

s ta k e h o ld e r s  o th e r  th a n  

s h a r e h o ld e r s , a n d  th e  b r o a d e r  

c o m m u n ity ;

c . th e  e x te n t  to  w h ic h  th e  c u r r e n t  

le g a l f r a m e w o r k  g o v e r n in g  

d ir e c to r s ’ d u t ie s  e n c o u r a g e s  o r  

d is c o u r a g e s  th e m  fro m  h a v in g  

re g a rd  fo r  th e  in te r e s ts  o f  

s ta k e h o ld e r s  o t h e r  th a n  

s h a r e h o ld e r s , a n d  th e  b r o a d e r  

c o m m u n ity ;

d . w h e th e r  r e v is io n s  to  th e  leg a l 

fra m e w o rk , p a r t ic u la r ly  to  th e  

Corporations Act, a re  re q u ir e d  to  

e n a b le  o r  e n c o u r a g e  in c o r p o r a te d  

e n tit ie s  o r  d ir e c to r s  to  h a v e  reg a rd  

fo r  th e  in te r e s ts  o f  s ta k e h o ld e r s  

o th e r  th a n  s h a r e h o ld e r s , a n d  th e  

b r o a d e r  c o m m u n ity . In  

c o n s id e r in g  th is  m a tte r , th e

C o m m itte e  w ill a lso  h av e  reg ard  

to  o b lig a t io n s  th a t e x is t  in  la w s 

o th e r  th a n  th e  Corporations Act;
e . a n y  a lte r n a t iv e  m e c h a n is m s , 

in c lu d in g  v o lu n ta r y  m e a s u r e s , 

th a t  m a y  e n h a n c e  c o n s id e r a t io n  

o f  s t a k e h o ld e r  in te r e s ts  b y  

in c o r p o r a t e d  e n t i t ie s  and /or th e ir  

d ir e c to r s ;

f. th e  a p p r o p r ia te n e s s  o f  re p o r t in g  

r e q u ir e m e n ts  a s s o c ia te d  w ith  

th e s e  is s u e s ; a n d

g. w h e t h e r  reg u la to ry , le g is la tiv e  o r  

o th e r  p o lic y  a p p r o a c h e s  in  o th e r  

c o u n t r ie s  c o u ld  b e  a d o p te d  o r  

a d a p te d  fo r  A u stra lia .

In  in q u ir in g  in to  th e s e  m a tte rs , th e  

C o m m itte e  w ill c o n s id e r  b o th  fo r-p ro fit  

a n d  n o t - fo r -p r o f it  in c o r p o r a te d  e n tit ie s  

u n d e r  th e  Corporations Act.’

WIDER STAKEHOLDER 
INTERESTS
S o m e  e a r ly  c o m m e n ta to r s  d o u b t  th e  

n e e d  fo r  s u c h  c o r p o r a te  la w  re fo r m , o n  

th e  b a s is  th a t  e x is t in g  law  e n tit le s  

d ir e c to r s  to  c o n s id e r  w id e r  s ta k e h o ld e r  

in te r e s ts  in  th e ir  d e c is io n -m a k in g  a b o u t  

th e  b e s t  in te r e s ts  o f  th e ir  c o r p o r a tio n . 

T h e y  a rg u e  th a t  a n y  c h a n g e  o r  

c la r i f ic a t io n  is  b e s t  le ft  to  e v o lv in g  

c o r p o r a te  g o v e r n a n c e  s ta n d a rd s  a n d  

g u id e lin e s  r a th e r  th a n  m a n d a te d  

le g is la t iv e ly  ( M c C o n v il l ,  2 0 0 5 ,  

p p l 0 1 - 2 ) .

T h e  c h a ir m a n  o f  th e  J a m e s  H a rd ie  

B o a r d , M e r e d ith  H e llica r , s ta te d  

p u b l ic ly  in  M a r c h  2 0 0 5  th a t , b y  

e s ta b lis h in g  J a m e s  H a r d ie s  

c o m p e n s a t io n  fu n d  fo r  a s b e s to s  v ic t im s  

in  2 0 0 1 ,  i ts  d ir e c to r s :

‘b e lie v e d  w e  h a d  a c h ie v e d  th e  g o a l o f  

fu lf i l l in g  o u r  d u tie s  a s  d ir e c to rs  to  

c u r r e n t  a n d  fu tu re  s ta k e h o ld e r s , b o th  

le g a lly  a n d  in  th e  c o n t e x t  o f  

c o r p o r a te  s o c ia l  re s p o n s ib ility , b y  

s e p a r a t in g  o u r  a s b e s to s  l ia b ilit ie s  

f r o m  th e  b a la n c e  s h e e t  to  e n h a n c e  

o u r  a t t r a c t io n  to  fo re ig n  ca p ita l 

m a r k e ts  to  fu n d  fu tu re  in te r n a tio n a l 

g r o w th , a n d  b y  m e e tin g  o u r  

r e s p o n s ib i l i t ie s  b y  p ro v id in g  fo r 

fu tu re  a s b e s to s  c la im a n ts ’ (H e llic a r , 

2 0 0 5 ) .

H e ll ic a r  a d v o c a te d  th e  n e e d  fo r c la r ity  

in  th is  a re a  o f  law , to  p ro v id e  d ir e c to rs  

w ith  a ‘b u s in e s s  ju d g e m e n t ’ sa fe g u a rd  

a g a in s t  p o te n tia l  l ia b ility  fo r  m a k in g  »
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V isit

Pe p p e r  T r e e  
W ines

P e p p e r  T r e e  is w id e ly  k n o w n  as o n e  

o f  A u s tra lia ’s m o s t  aw ard ed  b o u t iq u e  

w in e r ie s . F o u n d e d  in  1 9 9 1 ,  P e p p e r  

T r e e  p ro d u c e s  p r e m iu m , s u p e r­

p re m iu m  an d  u ltr a -p r e m iu m  v a rie ta l 

w in e s  so u rc e d  fro m  its o w n  v in ey ard s 

in  th e  H u n te r  V alley  an d  O r a n g e  

r e g io n  o f  N S W  and  th e  C o o n a w a r r a  

an d  W r a t to n b u l ly  re g io n s  o f  S A . 

T h e r e  are th re e  e le m e n ts  th a t fo r m  

th e  b a c k b o n e  o f  P e p p e r  T r e e  W i n e ’s 

w in e  q u a lity :v in e y a rd s , w in e r y  an d  

w in e m a k e r . W ith  c re a tiv e  f re e d o m  

an d  th e  to o ls  to  w r in g  th e  m o s t  o u t  o f  

e a c h  w in e , c h ie f  w in e  m a e stro  C h r is  

C a m e r o n  has t r e m e n d o u s  e x p e r ie n c e  

an d  a sk ill se t s e c o n d  to  n o n e .

P e p p e r  T r e e  in v ites  y o u  to  v is it th e  

w in e r y  an d  taste  a n y  o r  all o f  its la test 

re lea ses , in c lu d in g  th e  2 0 0 0  G ra n d  

R e s e r v e  C o o n a w a r r a  C a b e r n e t  

S a u v ig n o n , w in n e r  o f  th e  2 0 0 1  J im m y  

W a tso n  T ro p h y .

Pepper Tree W ines,

Halls R d , Pokolbin, NSW , 2 3 2 5  

call 1800  2 4 4  9 4 9  or 

visit www.peppertreewines.com.au

s o c ia lly  r e s p o n s ib le  d e c is io n s  th a t  

a c c o m m o d a te  th e  in te r e s ts  o f  

s h a r e h o ld e r s  a n d  o th e r  s ta k e h o ld e r s .

L e a d in g  c o r p o r a te  a c a d e m ic s  a rg u e  

th a t th e  J a m e s  H a rd ie  sa g a  ra ise s  m o re  

th a n  q u e s t io n s  a b o u t  ‘th e  ro le  o f  th e  

b o a rd  o f  d ir e c to r s  a n d  th e  C E O  in  

c r e a t in g  th e  r ig h t  c o r p o r a te  c u ltu r e  a n d  

b a la n c in g  th e  in te r e s t  o f  s ta k e h o ld e r s , 

g ro w in g  a c t iv is m  b y  th o s e  a ffe c te d  b y  

c o r p o r a te  a c t io n , a n d  p o s s ib le  law  

r e fo r m ’; it a ls o  s h o w s  th a t  th e  fa c t th a t 

d ir e c to r s  m u s t  a c t  in  th e  b e s t  in te re s ts  

o f  th e  s h a r e h o ld e r s  d o e s  n o t  m e a n  th a t 

th e y  a re  p r e c lu d e d  fro m  c o n s id e r in g  

th e  in te r e s ts  o f  s ta k e h o ld e r s  to o  

(R am say , 2 0 0 5 c :  6 3 ) .

O f  c o u r s e , c r e a t in g  o r  c la r ify in g  a 

le g a l e n t i t le m e n t  fo r  d ir e c to r s  to  

c o n s id e r  s t a k e h o ld e r  in te r e s ts  in  

m a k in g  s o c ia lly  r e s p o n s ib le  c o r p o r a te  

d e c is io n s  is  d if fe re n t  fro m  leg a lly  

r e q u ir in g  d ir e c to r s  to  ta k e  th o se  

n o n - s h a r e h o ld e r  in te r e s ts  in to  a c c o u n t  

in  m a k in g  d e c is io n s  a b o u t  th e  

c o r p o r a t io n s  b e s t  in te re s ts . T h is  is  

d iffe re n t a g a in  fro m  m a n d a tin g  a leg al 

o b lig a t io n  o w e d  b y  d ir e c to r s  to  a n y o n e  

o r  a n y th in g  b e y o n d  th e  c o r p o r a t io n  as 

a n  e n te r p r is e .

T h is  a lso  b e g s  th e  q u e s t io n  o f  w h a t 

w e  m e a n  b y  s u c h  n o t io n s  a s  th e  

c o r p o r a t io n  a s  a n  ‘e n te r p r is e ’, th e  b e s t  

in te r e s ts  o f  th e  c o m p a n y  as a w h o le , 

a n d  th e  b e s t  in te r e s ts  o f  th e  

s h a r e h o ld e r s , a s  w e ll a s  th e  p ro x y  

m e a s u r e s  fo r  a ll o f  th e s e  th in g s  in  

p r a c t ic e .

W e  n e e d  to  t r a n s c e n d  th e  

u n p r o d u c t iv e  fo c u s  in  m u c h  p u b lic  

d e b a te  a b o u t  s h a r e h o ld e r  an d  

s ta k e h o ld e r  in te r e s ts  t r u m p in g  o n e  

a n o th e r  in  a  z e r o -s u m  way. T h e y  are 

r e la t io n a l a n d  in te r d e p e n d e n t  in te re s ts . 

M o re o v e r , a c t in g  p r im a r ily  in  th e  

in te r e s ts  o f  s h a r e h o ld e r s  w ith o u t  reg a rd  

to , o r  e v e n  a t th e  e x p e n s e  o f , th e  

in te r e s ts  o f  o th e r  s ta k e h o ld e r s , 

in c lu d in g  th o s e  w h o  m ig h t  h av e  

c o n tr ib u te d  s o m e t h in g  d ir e c tly  to  th e  

p ro s p e r ity  o f  th e  c o r p o r a t io n  ( s u c h  as 

e m p lo y e e s , f in a n c ie r s ,  c r e d ito r s , a n d  

p e o p le  u s in g  th e  c o r p o r a t io n s  

p r o d u c ts ) ,  m u s t  b e  ju s t i f ie d  w ith in  a 

c o h e r e n t  c o n c e p tu a l  a n d  re g u la to ry  

fra m e w o rk  o f  c o r p o r a te  r e la t io n s h ip s  

a n d  th e  r e s p o n s ib le  e x e r c is e  o f  

c o r p o r a te  p o w e r .

C h a n t in g  s im p lis t ic  m a n tra s  o n  a ll 

s id e s  a b o u t  ‘s h a r e h o ld e r  p r im a c y ’, 

‘e n lig h te n e d  s h a r e h o ld e r  v a lu e ’, 

‘s ta k e h o ld e r - fo c u s e d  o b lig a t io n s ’, a n d  

b e c o m in g  a ‘t r ip le  b o t to m  l in e ’ 

c o r p o r a t io n  m e a n s  re s o r t in g  to  

m o n o -d im e n s io n a l  c a tc h c r ie s  th a t  c a n , 

a t b e s t ,  o n ly  e v e r  b e  s ta r t in g  p o in ts  fo r  

d e e p e r  th o u g h t  a n d  a c t io n .

In cre a s in g ly , m o d e r n  c o r p o r a te  

g o v e r n a n c e  re a lise s  th a t m a x im is in g  

p ro fita b ility , sh a re  v a lu e s , an d  

s h a r e h o ld e r  re tu r n s  re a lly  re q u ir e s  a 

m u lt i -d im e n s io n a l  fo c u s  o n  r e s p o n d in g  

to  c o r p o r a te  o p p o r tu n it ie s  a n d  r is k s  

fro m  a v a r ie ty  o f  p o lit ic o -re g u la to ry , 

s o c ia l, e c o n o m ic ,  a n d  e n v ir o n m e n ta l  

s o u r c e s . ’

A ll o f  th a t is  re f le c te d  in  th e  p u b lic  

p o lic y  ca se  fo r  c o r p o r a te  so c ia l  

re s p o n s ib i l i ty  w h ic h , in  te rm s  o f  th e  

d if fe re n t  d im e n s io n s  o f  a c o m p a n y ’s 

im p a c t ,  c o n te m p la te s  v a r io u s  

d im e n s io n s  o f  th a t im p a c t  in 

e n v ir o n m e n ta l ,  e c o n o m ic , s o c ia l, 

h u m a n  re s o u r c e s  a n d  e th ic a l  te r m s  

(Z a p p a la , 2 0 0 3 ) .

T h e  la te s t A u s tr a lia n  in it ia t iv e s  

t o u c h in g  u p o n  d ir e c to r s  an d  th e ir  

c o r p o r a te  s o c ia l  re s p o n s ib i l i t ie s  fo llo w  

s im ila r  U K  re fo r m  p ro p o s a ls , s u c h  as 

th e  d ra ft  C o m p a n y  L aw  R e fo rm  B ill

2 0 0 5 .  T h is  U K  p ro p o s a l to  a m e n d  th e  

leg a l d u t ie s  o f  d ir e c to r s  in  a w a y  th a t 

p r o m o te s  ‘e n lig h te n e d  s h a r e h o ld e r  

v a lu e ’ is  e x p r e s s e d  in  th e  fo llo w in g  

te rm s :

‘D u ty  to  p r o m o te  th e  s u c c e s s  o f  th e

c o m p a n y  fo r  th e  b e n e f it  o f  its

m e m b e r s :

( 1 )  A s a d ir e c to r  o f  a c o m p a n y  y o u  

m u s t  a c t  in  th e  w a y  y o u  c o n s id e r , 

in  g o o d  fa ith , w o u ld  b e  m o s t  

l ik e ly  to  p ro m o te  th e  s u c c e s s  o f  

th e  c o m p a n y  fo r  th e  b e n e f it  o f  its  

m e m b e r s  as a w h o le .

( 2 )  W h e r e ,  o r  to  th e  e x te n t  th a t  th e  

c o m p a n y  is  e s ta b lis h e d  fo r  

p u r p o s e s  o th e r  th a n  th e  b e n e f it  o f  

its  m e m b e r s , y o u r  d u ty  is  to  a c t  

in  th e  w a y  y o u  c o n s id e r , in  g o o d  

fa ith , w o u ld  b e  m o s t  l ik e ly  to  

a c h ie v e  th o s e  p u rp o s e s .

( 3 )  In  fu lf i l l in g  th e  d u ty  im p o s e d  b y  

th is  s e c t io n  y o u  m u st  ta k e  

a c c o u n t  (w h e re  re le v a n t a n d  so  

far as r e a s o n a b ly  p r a c t ic a b le )  o f: 

(a )  th e  lik e ly  c o n s e q u e n c e s  o f  a n y
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decision in both the long and 
the short term;

(b) any need of the company:
(i) to have regard to the

interests of its employees;
(ii) to foster its business 

relationships with 
suppliers, customers and 
others;

(iii) to consider the impact of 
its operations on the 
community and the 
environment; and

(iv) to maintain a reputation 
for high standards of 
business conduct; and

(c) the need to act fairly as 
between members of the 
company who have different 
interests.’

Legislative change to corporate laws to 
permit or require reference by directors 
in their decision-making to certain 
stakeholder interests (such as 
employees’ interests) is already a 
feature of some US state-based 
corporate laws prompted by, but not

always limited to, circumstances of 
hostile takeovers (Berger, 2005).

As Australian commentators on these 
UK developments note, these proposed 
changes to directors’ duties remain 
focused on the duty of directors to 
pursue the company’s success for the 
collective benefit of its shareholders, 
with their obligation to consider 
relevant interests of employees, 
customers, and others in the 
community being structured within 
that overriding duty (Ramsay, 2005a; 
and Ramsay, 2005b). That is a 
significant overarching constraint.

CSR-related interests are already 
present in Australian corporate law. 
Directors are already required in their 
annual reports to explain corporate 
environmental compliance with the law 
(that is, Corporations Act, s299(l)(f)); 
and investment product-disclosure 
statements must reveal the extent to 
which socio-ethical factors, such as 
ethical, labour and human rights 
concerns, affect investment decisions 
concerning investment products (for

example, Corporations Act s l013D (l)). 
Existing law on the legal duties of 
directors already permits reference to 
stakeholder interests, though not at the 
expense of shareholder interests, but 
how and when that is accommodated 
within decision-making and reporting 
frameworks and processes remains 
unclear.

Nor should we necessarily expect 
this kind of guidance from law, which 
is simply one form of regulation. Law 
is a good instrument to enforce 
mandatory compliance with clear and 
simple rules, yet a blunt instrument to 
enforce all aspects of CSR and ‘triple 
bottom line’ reporting. At the same 
time, as Meredith Hellicar’s quoted 
comment suggests, directors need a 
legally sure footing for situations of 
interdependent consideration of 
shareholder and stakeholder interests, 
in the course of trying to make a 
socially responsible decision.

At a wider level, this is one reason 
why some commentators suggest that 
directors might even benefit from
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legislative clarification of their need to 
consider shareholder interests, to assist 
them in meeting the expectations, if 
not the claims, of disgruntled 
shareholders. This would be on the 
basis that legislative permission or even 
direction to consider relevant non­
shareholder interests would ‘shield’ 
directors from both shareholder and 
regulatory action (Beerworth, 2005). 
Might such a law, for example, be of 
use or comfort to the James Hardie 
board in approving a multi-million 
dollar additional compensation package 
for asbestos victims?

DIFFERENT K INDS OF 
INTERESTS
One problem is that stakeholders 
(including shareholders) do not always, 
or even often, have commensurable 
rather than conflicting interests. So, 
expecting directors to serve both 
shareholder and non-shareholder 
interest is problematic, at least in terms 
of legally enforceable duties to both.

Stakeholders break down into 
different priority groups -  
shareholders; ‘inner circle’ stakeholders 
(such as employees, customers, 
creditors, financiers, and suppliers); 
and ‘outer circle’ stakeholders (for 
example, regulators, governments, 
NGOs, industry peers and competitors, 
and the wider community).

Moreover, both the ‘shareholder 
primacy’ norm and the 
mono-dimensional equation of a 
corporation’s best interests with its 
shareholders’ best interests break down 
if pushed too far. Different kinds of 
shareholders have different kinds of 
interests. Employee shareholders who 
live in a local community serviced by 
their company employer might have 
different shareholding interests and 
concerns from institutional investors in 
that company. Shareholders do not 
equate to the company for all purposes, 
as a duty to the company as a 
sustainable enterprise is different from 
a duty to those current shareholders 
who want to maximise share prices for 
short-term trading.

Recent cases at the highest Australian 
level confirm important limitations on 
the capacity of shareholders to excuse 
anyone from abusing corporate power,

including their inability to ratify what 
would otherwise be a breach by 
directors of their statutory duties.4 
Recent international research argues 
that there is nothing self-evident or 
automatic about the dominant 
‘shareholder primacy’ norm in much 
corporate regulation, which developed 
historically in response to hostile 
takeovers and other accountability and 
governance dynamics (Deakin, 2005).

Law is a good 
instrument 
to enforce 
mandatory 

compliance with 
clear and simple 
rules, yet a blunt 

instrument 
to enforce all 

aspects of CSR 
and

'triple bottom line' 
reporting.

W H A T S H O U LD  BE DONE?
A multi-pronged approach is needed.
This includes:
• possible legislative clarification of the 

connection between stakeholder 
interests, on one hand, and both 
directors’ duties and correlative 
‘business’ judgement defences, on the 
other;

• enhanced CSR-based corporate 
governance standards developed and 
monitored through the ASX 
Corporate Governance Council 
(CGC);

• enhanced CSR-based corporate 
reporting;

• development of CSR-friendly 
corporate decision-making 
frameworks and guidelines (which 
are then tied to corporate reporting 
obligations);

• incorporation of CSR elements 
within ordinary corporate planning 
and risk-management processes; and

• promotion of CSR-based criteria in 
government concessions, incentives 
and procurement.

On the first point, simply legislating 
corporate social responsibility via an 
immediate and dramatic change to the 
law on directors’ duties is only one 
possibility. A key factor favouring 
incremental change is that clarifying 
the law will benefit directors and 
corporations engaged in socially 
responsible actions.

A key factor favouring more dramatic 
change is that current laws and 
standards treat CSR as one step 
removed from a corporation’s central 
mission, so that simply clarifying the 
existing law will be insufficient to 
achieve meaningful change in this area. 
One factor against any change except a 
declaratory one is that judicial 
exposition of the meaning and 
application of the formulation of 
directors’ duties and ‘business 
judgement’ defences would start afresh 
in terms of precedent. Another is that 
CSR remains a controversial and multi­
faceted idea, which should not be 
legislatively mandated in a particular 
form without first trying other 
regulatory options. Yet another is that, 
in the absence of evidence that any 
board has been constrained under 
current law from factoring relevant 
stakeholder interests into their 
decision-making, no change is 
necessary.5

You can be an advocate of corporate 
social responsibility and still want 
legislators to choose carefully from the 
menu of CSR options confronting them 
in inquiry submissions and the 
academic literature. It is not anti­
business to advocate a rethinking of 
corporate obligations and directors’ 
duties so that both are more sensitive 
to the interplay between shareholder 
and stakeholder interests. Some of the 
early public submissions to the current 
Australian CSR inquiries adopt the 
same line. Sustainability and inter- 
generational equity might point to the 
need to change regulatory, judicial, and 
business mindsets about the nature of a 
corporation as an enterprise.
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Influencing directors to change their 
mindsets and actions might be one of 
the highest points of leverage for 
creating such a change (Hinkley, 2005).

Still, we should not change directors’ 
duties too much without first 
challenging regulators and business to 
develop better operational and 
decision-making guidelines that reflect 
a change in thinking and behaviour. 
Such guidance could start by 
amplifying the ASX CGC principles to 
enhance corporate decision-making 
and reporting in terms of the 
interdependence of shareholder and 
stakeholder interests. Importantly the 
main ASX CGC principle concerning 
stakeholders -  namely, Principle 1 0 ’s 
injunction to ‘recognise the legitimate 
interest of stakeholders’ -  originally 
framed in terms of a stakeholder- 
focused code of conduct -  is broad and 
open-ended, and still has much work 
to do in developing stakeholder-focused 
guide.ines for corporations.

Any proposal to change Australian 
corporate law must also be undertaken 
with full regard to the flow-on 
implications of such changes elsewhere 
in corporate law and practice. For 
example, enhanced obligations upon 
directors to consider stakeholder 
interest and to report in ‘triple bottom 
line’ terms have a correlative impact 
upon ASIC’s enforcement domain. 
Changes to the content of directors’ 
duties also have a correlative impact 
upon ‘business judgement’ defences, 
outsider assumptions about compliance 
with directors’ duties in corporate 
dealings, judicial relief of directors 
from liability, and other aspects of 
corporate law.

‘Shareholder primacy’ can be code 
for shareholder interests at the expense 
of community interests and at the cost 
of harm to society. ‘Stakeholder 
engagement’ can be code for corporate 
philanthropy at the expense of 
shareholder interests. A different model 
and mindset is needed -  one that 
recognises and incorporates the 
interdependence of those interests.

In my view, developing such a 
model requires a multi-pronged 
approach across various forms of 
regulation. A focus just on possible 
legislative amendments to directors’

duties and reporting requirements is 
too blunt, too law-focused, and too 
incomplete to achieve the desired 
outcome of socially responsive and 
responsible corporate activity.

There is emerging acceptance across 
the public, private, and civic sectors, 
nationally and internationally, that the 
ways in which corporations choose to 
act in the interests of their shareholders 
should not be at the expense of causing 
undue adverse consequences for non­
shareholders and society at large. The 
trouble is that there is much 
disagreement about the following: how 
corporate activities are conditioned or 
constrained in this way; what makes an 
adverse consequence for non­
shareholders ‘undue’, or unjustified, 
and hence impermissible in terms of 
business ethics and law; and how any 
of this is best regulated. Whatever the 
latest Australian inquiries recommend, 
they must not throw the good 
corporate baby out with the bad 
corporate bathwater. ■

Notes 1 Professor Horrigan consults 
to Allens Arthur Robinson and had 
peripheral involvement there in some 
James Hardie work. 2 The 'triple 
bottom line' commonly refers to the 
social, economic and environmental 
dimensions of corporate activity, in 
contrast with a 'single bottom line', 
which focuses upon financial aspects 
such as profits, share values, and 
dividends. For further discussion, see 
Horrigan, 2005. 3 For further 
discussion, see the references and 
arguments cited in Horrigan, 2002 and 
Horrigan, 2005.4 A ng as  L a w  S erv ices  
P tyL td  (in liqu ida tion ) v Cara betas [2005] 
HCA 23. 5 This argument is not the 
author's idea but was raised and 
discussed at the 2005 Corporations 
Workshop of the Business Law Section 
of the Law Council of Australia.
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