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CONCLAVE and
CONCURRENT EVIDENCE

in MEDICAL NEGLIGENCE CLAIMS
In the Suprem e Court case o f Kurt Halverson, by his tutor, Kenneth Halverson v Doblerp 
the  court took an unprecedented step on the firs t day o f hearing and ordered the parties to 
undertake jo in t expert conferences (conclaves) and to  partic ipa te  in concurren t evidence.

the capacity o f the judge to decide w h ich  expert to accept 
is greatly enhanced. Rather than have a persons expertise 
translated or coloured by the sk ill o f the advocate, and 
as we know  the im pact o f the advocate is sometimes 
sign ificant, you actually have the experts ow n views 
expressed in  his o r her ow n w ords.’3 

Feedback from pa rtic ipa ting  experts in the land and 
environm ent and adm in istra tive law ju risd ic tio n s  has 
generally been positive, w ith  most fin d in g  that the process 
allows them  to com m unicate the ir op in ions m ore effectively 
and to  respond to the views o f the ir colleagues.4

U N I F O R M  C I V I L  P R O C E D U R E  R U L E S 2005 (N SW )
The idea o f conclave and concurrent evidence appears 
to have arisen in  the wake o f ju d ic ia l concern about the 
im p a rtia lity  o f some expert witnesses. Several studies 
found  that judges had regularly encountered bias in  expert 
evidence.5

Jo in t expert conferences ( ‘conclaves’) were though t to be 
a veh ic le to overcome expert bias by p lac ing like  experts 
together to thrash out d ispu ted  issues and /o r answer the 
prepared questions. However, using th is m echanism  was the 
exception rather than the no rm .

U n de r Rule 31 .24 o f the UCPR, conclaves are like ly  to 
become the no rm  in  m edical negligence litiga tio n . A lthough  
it is unclear w hen the conclave w ill be ordered, the greater 
emphasis on case m anagement means that it  w i l l  be ordered 
p r io r  to and/or d u rin g  the hearing.

The aims and objectives o f conclaves have not changed: 
they are designed to  synthesise d isputed issues and to 
generate a ‘report/agenda’ fo r discussion at a hearing.6

In  Halverson, the agenda generated fo llo w in g  the general 
p ra c tition e r conclave appeared to indicate that the p la in tiffs  
experts had m oved on key issues.

In  the post-conclave discussion, the concessions apparently 
made by ou r experts involved a m is in te rp re ta tion  of the 
questions when considered in  iso lation, and/or collectively.

They were adamant, however, that the defendant failed 
to exercise reasonable standards o f care in  no t investigating,
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T he parties had not in itia ted  this, though, no r d id  
they make any in te rlo cu to ry  app lica tion  fo r orders 
seeking jo in t  expert conclaves and/or concurrent 
evidence.

The cou rts  orders were expla ined to the parties as a means 
o f p ro m o tin g  the effic ient use o f court tim e by synthesising, 
where possible, the d isputed issues.

The p la in t if f ’s legal team was apprehensive about how  
conclaves and concurrent evidence w o u ld  im pact on the 
p la in t if f ’s case. We were concerned that the defendant’s 
experts w o u ld  attem pt to over-com plicate or b lu r the key 
issues in  the p la in t if f ’s case.

Both legal teams scampered to redefine tactics and to 
generate an agreement, where possible, on questions and 
m aterials that each expert’s conclave w o u ld  present.

Th is  paper w i ll b rie fly  review the sta tutory requirem ents 
o f conclave and concurrent evidence under the Uniform 
Civil Procedural Rules 2 0 0 5  (N SW ) (UCPR) and provide an 
overview  o f the w r ite r ’s experience on the use o f conclave 
and concurrent evidence in  th is medical negligence case.

C O M M E N T S , A IM S  A N D  OB JECTIVES
Exponents o f concurrent evidence argue that it  has m any 
advantages over the trad ition a l adversarial approach o f 
ob ta in ing  and exam in ing expert evidence. It allows the court 
to observe the in te raction  between experts and perm its  it  to 
seek c la rifica tion  ins tan tly  on issues raised in  evidence.2

It has also been suggested that concurrent evidence 
enables the court, legal representatives and/or o ther experts 
to test and analyse expert evidence comprehensively, thus 
assisting the court in  m aking  the best decision.

The H onourab le C h ie f Justice Peter M cC lellan, an 
advocate o f conclave and concurrent evidence, asserts 
that the process is far m ore effective than the trad ition a l 
approach:

‘As far as a decis ion-m aker is concerned, my experience is 
that because o f the o p p o rtu n ity  to observe the experts in  
conversation w ith  each other about the matter, together 
w ith  the a b ility  to ask and answer each others’ questions,
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properly  or at all, the p la in tiffs  recurrent syncopal events 
and his recent 2/6 pansystolic m urm ur.

The cou rt received the ad d itiona l evidence in  accordance 
w ith  Rule 31 .26(5 ) o f the UCPR (w h ich  governs 
concurrent evidence and advises the p ra c tition e r that the 
cou rt has the d iscretion to order concurrent evidence i f  it 
so desires).

THE HALVERSON EXPERIENCE
Four cardiologists partic ipated in  the court-ordered conclave. 
The defendant cardiologists were at the offices o f the 
defendants solic itor. The p la in tiffs  cardio logists attended by 
telephone.

The defendant prepared a th ic k  vo lum e o f m ateria l that 
enclosed various electrocardiogram s (ECGs), extracts from  
the p la in t if f ’s lay w itness statements and other m iscellaneous 
material. The m aterial was prov ided 24 hours p r io r  to the 
conclave. Unfortunate ly, one o f the p la in tiffs  cardio logists 
lived in the US, so was unable to receive that m ateria l p r io r 
to the conclave.

Two jo in t  reports were prepared fo llo w in g  the conclave. 
The p la in tiffs  report fo llow ed his centra l argum ent that 
he suffered from  recurrent card iogenic7 syncopal events, 
and that had th is been investigated at any tim e p r io r  to his 
cardiac arrest, his long Q T syndrom e (LQ TS)8 w o u ld  have 
been diagnosed and m edica lly treated.

The defendants report argued that a ll o f the p la in t if f ’s 
syncopal events were vasovagal,g and the isolated ECGs 
evidencing LQTS were a ttribu tab le  to post-cardiac arrest 
hypoxic  b ra in  damage, sym pathetic s torm ing, m edica tions 
and/or e lectrolyte imbalances. M oreover, had an ECG been 
perform ed p r io r  to the p la in t if f ’s cardiac arrest it  w o u ld , on 
the balance o f p robab ilities, have been norm al.

There were essentially tw o m ain causation issues in  
dispute:
1. Were the p la in t if f ’s syncopal episodes cardiogenic?
2. I f  so, w o u ld  an ECG, perform ed after the event, show an 

arrhythm ia  that was a ttribu tab le  to LQTS?
The court heard that LQTS may be caused by genetic

and/or environm enta l factors, such as drugs, electrolyte 
abnorm alities, stressors that activate the sym pathetic nervous 
system and/or bra in  in ju ry ; so the cond ition  occurs on ly  in  
the rig h t environm ent.

The debate tu rned  to w hether the LQTS w o u ld  have been 
detected had an ECG been perform ed at any tim e p r io r  to 
the p la in tiffs  cardiac arrest. U nfortunate ly, the on ly  evidence 
available to resolve th is issue was several abnorm al ECGs 
obtained after the cardiac arrest.

The cardiologists agreed that the ECGs taken on 12, 20 
and 21 February 2001 revealed LQTS; however, its cause 
remained in  dispute.

The p la in tiff argued that the fact that LQTS had been 
detected shortly  after the cardiac arrest reinforced his 
argum ent that he had congenita l LQTS w h ich  had been 
exacerbated by other factors, nam ely the Epstein Barr v irus 
(EBV).10

The defendant asserted that there was no pre-cardiac arrest 
environm ent stressor that may have caused o r m ateria lly  
con tribu ted  to the LQTS. Furtherm ore, the p la in tiffs  
hypothesis o f the v irus p ro v id ing  the environm enta l stressor 
to trigger the LQTS was not supported in  the scientific  or 
m edical literature.

The p la in tiff acknow ledged the lack o f scientific  o r medical 
lite rature specifica lly stating that v ira l illnesses may trigger 
LQTS events, bu t stated that in his case, in  the absence o f all 
other know n  environm enta l antagonists, the on ly  rem a in ing 
sym pathetic nervous system stressor was the v ira l illnesses.

The exchange between the cardiologists on th is causation 
po in t was robust and invo lved a considerable am ount o f 
court time. The fo llow ing  dialogue between opposing experts 
exem plifies the benefit o f concurrent evidence in  th is case: 

‘ [Def. C ardio logist]: As we have bo th  agreed previously, 
patients w ith  long Q T syndrom e can have arrhythm ias 
w ith o u t any o f these factors being present. You are 
postu la ting  a new factor that hasn’t been docum ented in  
the literature, previously: w o u ld  you agree w ith  that?

[Pi. C ardio logist]: No, 1 w o u ld n ’t agree because in  the 
literature, sym pathetic stressors are what is ta lked about »

SERVICE
Gynaecology 
Urogynaecology 
Obstetrics

Royal Prince Alfred Medical Centre 100 Carillon Ave Newtown NSW 2042
Phone: 02 9557 2450 Fax: 02 9550 6257 Email: akorda@bigpond.net.au

MARCH/APRIL 2007 ISSUE 79 PRECEDENT 4 7

mailto:akorda@bigpond.net.au


F O C U S  O N  M E D I C A L  L A W

an d  I be lieve  i f  y o u  lo o k e d  at any  o f  the databases y o u  
w o u ld  see th a t som etim es the re  w ere v ira l illnesses, b u t  to  
m e i t  do esn ’t m a tte r because w e o n ly  have the  v ira l illness  
in  h im . W e d o n ’t  have e lec tro ly te  ab n o rm a litie s . W e d o n ’t 
have any  s ig n ific a n t d ru g  effects. W e d o n ’t have m yo ca rd ia l 
ischaem ia. W e d o n ’t have b ra in  in ju r y  p r io r  to  h is  arrest.

W e d o n ’t have s ig n ific a n t b radyca rd ia . W e d o n ’t have 
h y p o th e rm ia .

T he  o n ly  th in g  w e have is  the  stress o f  h is  c u rre n t v ira l 
illne ss  and  h is  h is to ry  is such  th a t a ll o f  h is  events occu rre d  
d u r in g  v ira l illnesses.’11

In  h is  ju d g m e n t, C h ie f Justice  M cC le lla n  de vo ted  a 
con s id e rab le  a m o u n t o f  d iscuss ion  to  the  ev idence  o f  the 

e x p e rt ca rd io log is ts . H e ackn o w le d g e d  the  d e a rth  o f  s c ie n tif ic  
o r  m e d ic a l lite ra tu re  s u p p o r tin g  the  p la in t if f ’s p ro p o s it io n , 
b u t  n o te d  th a t absence o f  s u p p o rtiv e  lite ra tu re  does n o t 
p re c lu d e  a f in d in g , o n  the  ba lance o f  p ro b a b ilit ie s , tha t 
the  v ira l illness  was the  cause th a t trigg e re d  the  LQ TS . H is  
H o n o u r  stated:

‘ [T h e  p la in t if f ’s c a rd io lo g is t] was o f  the v iew , w h ic h  
I accept, th a t the d iffe rence  o f  o p in io n  be tw een  the 

c a rd io lo g is ts  was essen tia lly  due  to  the  fact th a t as ye t there 
is n o th in g  in  the s c ie n tif ic  lite ra tu re  th a t says th a t v ira l 
illnesses sp e c ifica lly  m ig h t lead to  a rrh y th m ia s  in  pa tien ts  
w i th  L Q T S .’12

DISCUSSION
A fte r  the  t r ia l,  the  p la in t i f f ’s e xp e rts  in  th e  Halverson 
case s ta ted  th a t h a v in g  s im ila r ly  q u a lif ie d  exp e rts  ( th a t 

is , ge n e ra l p ra c tit io n e rs )  p ro v id in g  e v ide nce  in  c o n c e rt, 
a l lo w e d  th e  p a rtie s  to  express an d  r ig o ro u s ly  cha lle n g e , 
d e fe n d  an d  q u a lify  th e ir  o w n  an d  th e ir  co lle a g u e s ’ 
e v id e n ce , w h ic h  u lt im a te ly  exposed  in d e fe n s ib le  o r  
m in o r i t y  o p in io n (s ) .

C onc lave  an d  co n c u rre n t ev idence w i l l  be u n a vo id a b le  in  
fu tu re  m ed ica l neg ligence hearings.

T he  b e n c h -le d  q u a s i- in q u is ito r ia l d iscuss io n  is focused 
o n  g a th e rin g , c la r ify in g , ana lys ing  and  ob se rv in g  experts , 
p ro v id in g  the c o u rt w i th  the  in fo rm a tio n  a n d  m a te ria l to  
m ake  b e tte r- in fo rm e d  decis ions.

E xpe rts  m ay  in te rcede  d u r in g  o r  fo llo w in g  an answ er b y  
a lig n e d  experts , p o ss ib ly  c rea ting  fu r th e r  u n c e rta in ty  and  
am b ig u ity . H ow eve r, in  o u r  experience , v iew s ou ts id e  the  
n o rm  w ere u su a lly  m e t w i th  a co llec tive  silence.

C o n c u rre n t ev idence encourages ju d ic ia l in v o lv e m e n t, 
b u t  i t  does n o t p re ven t, h in d e r  o r  re ta rd  the  cross- a n d /o r 
re -e x a m in a tio n  o f  experts. H ow eve r, any  answ er p ro v id e d  o r 
issue ra ised is, theo re tica lly , op en  fo r  fu r th e r  d iscuss ion , i f  so 
d ire c te d , b y  the  exp e rt pane l.

T he  ke y  to  the  effective  use o f  th is  t im e - and  m on ey-sa v ing  
m e ch a n ism  is to  th o ro u g h ly  prepare  and  b r ie f  y o u r  experts  
o n  the  de fe n d a n t’s p o s it io n , cross-re ference an d  p ro v id e  

lite ra tu re  th a t su p p o rts  y o u r  experts ’ o p in io n s , and  c le a rly  
de fin e  w h a t y o u  w a n t to  achieve fro m  the  conclaves.

CONCLUSION
T he  Halverson case was the  f irs t m ed ica l neg ligence  case in  
N S W  in  w h ic h  the  c o u rt, w ith o u t  n o tice , o rd e re d  conclaves 
and  c o n c u rre n t evidence.

O u r  in it ia l ap p re hen s io n  o f  th is  process w a ne d  d u r in g  the 
h e a rin g  w h e n  w e w ere ab le to  w itn ess  the  exchange be tw een 
o p p o s in g  experts . T h e ir  d iscuss io n  was rig o ro u s  a n d , at 
tim es , in v o lv e d  te ch n ica l kn o w le d g e  th a t w o u ld  n o t  have 
been p ro v id e d  b u t fo r  th a t in te ra c tio n .

F u rth e r, the  stance a d op te d  b y  som e experts  in  th e ir  

m e d ico -le g a l re p o rts  and  the  conc lave  was n o t s u p p o rte d  b y  
the  m a jo r ity  o f  the  experts  d u r in g  the  c o n c u rre n t ev idence  
process.

T he  o p p o r tu n ity  fo r  the  c o u r t to  observe c o lle c tiv e ly  the 
in te ra c tio n  be tw ee n  the  experts  d u r in g  th e ir  ev idence  gave 
i t  in s ig h t th a t w o u ld  n o t have been re a d ily  ava ilab le  v ia  the 
t ra d it io n a l app roach .

T h is  was a m e d ic a lly  ch a lle n g in g  case th a t in v o lv e d  
m u lt ip le  experts  an d  traversed genera l p ra c tice , card io logy, 
n e u ro lo g y  an d  em ergency m e d ic in e . The  use o f  conc lave  and 
c o n c u rre n t ev idence  c la r if ie d  several issues th a t w o u ld  have 
been reso lved  o n ly  a fte r extens ive  c ro ss -e xa m in a tio n  o f  the 
d e fend an t experts .

C o n tra ry  to  o u r  in it ia l concerns, the  conc lave  an d  
c o n c u rre n t ev idence  p ro ced u re  was be ne fic ia l. N o t o n ly  d id  

i t  a llo w  the  experts  to  o p e n ly  discuss an d  debate th e ir  v iew s 
fa r m o re  e xp an s ive ly  th a n  w o u ld  have o ccu rre d  o th e rw ise , 
i t  also saved tim e  an d  costs s ig n if ic a n tly  -  b o th  the conclave 
an d  c o n c u rre n t processes to o k  a to ta l o f  five  days. A lth o u g h  
the  case was lis te d  fo r  8 - 1 0  w eeks (o r  4 0  -  50  days), i t  ran  
fo r  ju s t  14V2 days. ■

Notes: 1 [2006] NSWSC 1307 (judgment delivered on 1 
December 2006). 2 Please note that the NSW Court of Appeal 
in Botany Bay City Council v Rethmann Australia Environmental 
Services Pty Ltd (unreported, NSWCA, 6 September 2004) has 
considered and approved the use of concurrent evidence and 
provided recom m endations for its effective use. 3 Speech o f the 
Honourable Justice Peter McClellan at the XIX Biennial Lawasia 
Conference on the Gold Coast reproduced in part in the Children's 
Court of NSW, Children's Law N ew s, July 2005, p2.
4 See RG Pringle, 'An Audit o f medico-legal conferencing', Journal 
o f the Royal Society o f M edicine Vol 96(6), 2003 pp454-7; speech 
of the Honourable Justice Garry Downes AM , President of the 
Adm inistrative Appeals Tribunal, 'Concurrent Expert Evidence in 
the Adm inistrative Appeals Tribunal: The NSW Experience' to  the 
Australasian Conference of Planning and Environment Courts and 
Tribunals in Hobart -  27 February 2004, pp l —17. 5 I Freckleton 
et al, Australian Judicial P erspectives on Expert Evidence: An  
Empirical Study, Australian Institute of Judicial Adm inistration,
1999 pp2-3; 23-39; 37-8; speech of the Honourable Justice H D 
Sperling, 'Expert Evidence: The problem of Bias and Other Things' 
Supreme Court o f New South W ales Annual Conference -  Terrigal, 
3-4 September 1999, pp1-17. 6 Rule 31.26(4) UCPR. 7 Cardiogenic 
syncope: syncope of cardiac origin usually caused by arrhythmia.
8 LQTS: a com plex range of conditions resulting in cardiac rhythm  
disturbance syndrom es that can cause sudden death. 9 Vasovagal: 
syncope resulting from  a fall in blood pressure ow ing to a failure of 
peripheral resistance w ith  concom itant reduced venous return, or 
due to slow ing of the heart. This type of syncope is usually benign. 
10 Epstein Barr virus: A m em ber of the herpes virus family. It is 
one of the causes on infective mononucleosis. Also known as 
'glandular fever 11 Transcript, p p 7 1 6 :1 8 -3 7 . 12 Para 131 p69, 
judgm ent of McClellan CJ.
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