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social justice and therapeutic

c o m m u n ity  is 

aw areness o f the  im po rtance  

socia l jus tice  and the rap eu tic  

ju risp rud ence . These ideas are 

ch a lle ng in g  the  w a y  w e v ie w  

ou rse lves  and ou r p ro fess ion  

They represent an e vo lu tio n  

th o u g h t aw ay fro m  the  state 

o f a ffa irs  represented by 

E ldon 's  fam ous  ob se rva tion  

a b o u t the  ro le  o f advocates.

One o f the  e x *  

d e ve lop m en ts  i

Lord Eldon, the former Chief Justice of England, 
was a brilliant jurist who encapsulated the 
sentiments of his time. Like many of his contem­
poraries, he resisted proposals to abolish slavery, 
end imprisonment for mere civil debt and 

emancipate Roman Catholics. It is said that he was so 
resistant to change that he wept when he learned that the 
death penalty would no longer be available for petty larceny.1 
This is what Lord Eldon said:

The advocate lends his exertions to all, himself to none. 
The result of the cause is to him a matter of indifference.
It is for the courts to decide. It is for him to argue. He 
is merely an officer assisting in the administration of 
justice and acting under the impression that truth is best 
discovered by powerful statements on both sides of the 
question.’2

Today, lawyers -  and indeed judges -  often make statements 
suggesting that they see their role in a very different light. It is 
not uncommon for judges to see themselves as participating 
in the process of social change and social justice. In such a 
context, they are clearly not indifferent to the outcome. For 
example, the former Chief Justice of India, the Hon Mr Justice 
PN Bhagwati, said on the topic of access to justice, when chair 
of the United Nations Human Rights Committee:

‘In the beginning, when I started social action litigation 
in India as a judge in the Supreme Court of India, there

was criticism from some quarters that entertaining social 
action litigation and making orders and giving direction for 
taking affirmative action to make human rights meaningful 
and effective was going beyond the traditional judicial 
function...

This criticism was repelled by me as unfounded because 
the law cannot remain static; it has to adapt itself to 
the needs of the people and to satisfy their hopes and 
aspirations.’3

Many of us involved in the justice system see ourselves as 
being deeply concerned with the outcome, whether from 
the perspective of our client’s interest, or in the wider sense 
referred to by Chief Justice Bhagwati.

Today, few people are likely to consider it a sign of judicial 
weakness if a judge reveals a personal view or emotion 
in relation to a case. Examples abound, such as when his 
Honour Justice Kirby said in The Queen v Taufahema4 that he 
had arrived at his conclusion5 ‘without enthusiasm’. Indeed, 
his Honour made a point of saying:

The impartial application of basic legal principles is 
the more important in criminal appeals because the 
circumstances in which such principles are invoked 
sometimes make it painful to apply the principles with 
judicial dtspassion and complete even-handedness.’6 

Such a statement would undoubtedly have had therapeutic 
consequences for the victim’s family, in spite of the judge’s
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actual ruling, because it acknowledged the pain caused by a 
decision to acquit.

Concepts of ‘rights to justice’ are not new. They stretch 
back as far as the Magna Carta and even further. The Magna 
Carta tells us that ‘no freeman shall be taken or imprisoned 
or disseised or outlawed or exiled or in any way ruined, 
nor will we go or send against him, except by the lawful 
judgement of his peers or by the law of the land. To no one 
will we sell, to no one will we deny or delay right to justice.’7 
Such sentiments do not imply mere indifference to the result.

Would you wish to be represented by somebody who is 
indifferent as to whether you succeed or fail? Is a system of 
justice that regards ‘indifference in advocates’ as a positive 
attribute a worthwhile one?

Chief Justice Bhagwati also said:
‘The law is not an antique to be taken down, dusted, 
admired and put back on the shelf. It is a dynamic 
instrument fashioned by society for the purpose of 
eliminating friction and conflict and unless it secures 
social justice to the people, it will fail in its purpose and 
some day people will cast it off. It is therefore the duty 
of the judges to mould and develop the law in the right 
direction by creatively interpreting it so that it fulfils its 
social purpose and economic mission. The judges must 
realise that the law administered by them must become 
a powerful instrument for ensuring social justice to all 
and by social justice, I mean justice which is not limited 
to a fortunate few but which encompasses large sections 
of have-nots and handicapped, law which brings about 
equitable distribution of the social material and political 
resources of the community.’8

How should we gauge whether a justice system delivers such 
an objective? Therapeutic jurisprudence may be a useful 
yardstick.

Therapeutic jurisprudence is based on the concept of 
assessing not only the legal consequences of a justice 
system but also the social, psychological and personal 
consequences. Theorists in this area regard the justice 
system as a social force that produces therapeutic or anti- 
therapeutic consequences. In a presentation on therapeutic 
jurisprudence, Professor Wexler9 said:

‘Therapeutic jurisprudence wants us to be aware of [these 
consequences] and wants us to see whether the law can 
be made or applied in a more therapeutic way so long as 
other values, such as justice and due process, can be fully 
respected.’10

The concept of therapeutic jurisprudence embraces not only 
the consequences to individuals of their contact with a justice 
system, but also collectively to subclasses of people or, even, 
indeed, to our planet. For instance, Aboriginal people may 
be justified in questioning whether the legal system imposed 
on them has dealt with them and their environment in a 
therapeutic way.

Paul Nichols said that the interface between Aboriginal 
people and the white Australians’ justice system has been 
anti-therapeutic." He suggested that it may be possible 
to see in the Aboriginal people, as a consequence of this 
anti-therapeutic interface, a cluster of symptoms that could

be regarded as a form of mass post-traumatic distress 
syndrome.12

Constructing whole societies and cultures as ‘patients’ 
subject to neurosis is not novel. Sigmund Freud said, ‘If we 
consider mankind as a whole and substitute for it a single 
individual we discover it too has developed illusions which 
are inaccessible to logical criticism and which contradict 
reality.’13

More recently, Richard Heinberg observed in Catastrophe, 
Collective Trauma, &  the Origin o f  Civilisation'4 that when 
hunter-gatherers have encountered so-called ‘civilised’ people, 
they often remark on how the latter appeared generally to 
be ‘disconnected, alienated, aggressive, easily frustrated, 
addictive, and obsessive’. These are the very traits often 
associated with post-traumatic stress syndrome. So while it 
is possible to see the impairment of a culture as a result of 
its contact with a ‘civilising’ dominant culture, Heinberg also 
argues that it is possible to see, in those dominant cultures, 
certain traits of psychic distress. He explains that, in order 
to deal with the concept of mass neurosis, we can and are 
compelled to draw analogies with individual manifestations 
of psychic distress. In the same way, it is possible to see how 
such distress may be healed.

Heinberg argues that western civilisation is itself suffering 
from post-traumatic stress:

‘Could it be because the population is already numbed 
to some extent by some ancient trauma, the destructive 
energy of which has been passed along from generation 
through abusive child rearing?’15 

Is there a similar correlation between the role of the litigant 
in the process of social justice and the idea that mankind 
itself suffers a form of post-traumatic stress disorder? As 
advocates, we play a pivotal role in aiding the legal system 
to fairly and reasonably deliver justice to all. In doing so, 
nothing is lost if the advocate is interested in the results.

We may be able to draw inspiration from Kant’s view that 
a person is right to do something if they would be happy 
to have it done to them, and if they would be happy to live 
in a world where such an action is commonplace.16 When 
this logic is applied to a system of justice, it is easy to see 
why we as lawyers should not be indifferent to the outcomes 
where they impact on human rights and a healthy planet. 
Applying Kant’s philosophy, this is our responsibility and 
legacy to others.

Such relatively innovative ways of analysing the role of the 
advocate are essential for the legal system to progress in the 
way it deals with issues of social justice. In her book, For 
Your Own Good 17 Alice Miller argues that attitudes towards 
child-rearing may have led to Nazism being possible. German 
parents were taught to bring up their children to suppress 
feelings, she argues, and to reward stoicism and self-control. 
Childhood excitement was considered a vice, and ‘inhibition 
of life’ was extolled as a virtue. Against the background of 
such a childhood, it may be possible to understand why 
Eichmann SS (head of the Department for Jewish Affairs in 
the Gestapo from 1941 to 1945 and chief of operations in the 
deportation of three million Jews to extermination camps) 
was able to listen to highly emotional testimony at his trial »
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with no feeling whatsoever, yet blushed when it was pointed 
out to him that he had forgotten to stand when his verdict 
was read.

In such a context, Chief Justice Bhagwatis remarks are 
somewhat consoling. Locally, in Perth, Chief Justice Wayne 
Martin, at the start of law week, called for a fresh approach to 
tackling the high imprisonment rate of Aboriginal people in 
WA. He stated that there was no easy or short-term solution 
and conceded that ‘Perhaps whatever we have done in the 
past does not appear to have worked.’18 His Honour was 
addressing the problem in terms of looking at the results 
of our legal system in dealing with the Aboriginal people.
He 'spoke' of t'he recommendation's of'the 'WA' Law Reform 
Commission, particularly those aimed at enhancing the 
relevance of the law for Aboriginal people. Such comments 
and insights are far removed from the indifference to the 
plight of Aboriginal people that Lord Eldon would have felt.

The need for a healthy planet and human rights is surely 
better served by judges and advocates who care and are 
perhaps even passionate about justice, freedoms and 
responsibilities. By extolling ‘indifference to the result' as a 
virtue in the legal profession, we may be contributing to a 
psychic numbing that will have serious consequences 
for us all. ■
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D eductions foi
This  a rtic le  updates tab les  o f ded uc tions  
pub lished  in the  Februa ry 2001 issue 
o f P la in t i f f  (pages 31-35). M o rta lity , 
u n e m p lo y m e n t and s trike  rates have all 
d ropped , g iv in g  ge n e ra lly  lo w e r deductions.

A l lo w in g  fo r  d e a th , u n e m p lo y m e n t,  s ickness, 
d is a b il i ty  an d  s tr ike s , th e  lo w e s t ca lc u la te d  
d e d u c tio n  fo r  a n y  age, sex o r  o c c u p a tio n  is 
3%  -  fo r  y o u n g  fe m a le s  in  sk ille d  
o c c u p a tio n s . T he  h ig h e s t is 11% -  fo r  o ld e r 

m a le  la b o u re rs . T hese  e s tim a te s  s u g g e s t th a t  th e  15% 
d e d u c tio n  t ra d it io n a lly  used  b y  A u s tra lia n  c o u r ts  is 

to o  h ig h .
T he  N S W  C o u rt o f A p p e a l, in  Z hang  v G olden Eagle  

In te rn a tio n a l Trading Pty L td  &  Ors [2006 ] N S W C A  25, 
a cce p ted  th e  t r ia l ju d g e 's  d e c is io n  to  a d o p t th e  s ta n d a rd  
d is c o u n t o f  15% fo r  v ic is s itu d e s , ra th e r th e  7 .5%  w e  had 
e s tim a te d  based on  th e  age, sex an d  o c c u p a tio n  o f th e  

in ju re d . B asten  J A  sa id  a t 59:
T h e  f ig u re s  re lie d  u p o n  b y  th e  a p p e lla n t g iv e  
lit t le  in d ic a t io n  as to  th e  ba s is  on  w h ic h  th e y  w e re  
ca lc u la te d , b u t th e y  are  c le a r ly  c a lc u la te d  b y  re fe re n ce  
to  o c c u p a tio n a l g ro u p s , and  n o t b y  re fe re n ce  to  th e  
in d iv id u a l c irc u m s ta n c e s  o f  th e  a p p e lla n t. '

Tab le  1 is in te n d e d  to  g iv e  re a s o n a b le  e s tim a te s  fo r  
p e rs o n s  o f  ave ra g e  h e a lth  and  h e re d ity , g iv e n  th e ir  sex, 
age and  o c c u p a tio n . T he  ta b le  is based  on :
• fu tu re  m o r ta l ity  ra tes , as p ro je c te d  by  th e  A u s tra lia n  

B ureau  o f  S ta tis t ic s  in P opu la tion  P ro jections  
A ustra lia  2004-2101  (p u b lis h e d  29 N o v e m b e r 2005);

• A u s tra lia n  u n e m p lo y m e n t ra tes  in th e  10 ye a rs  to  

A u g u s t 2006;
• A u s tra lia n  d is a b il i ty  c la im  fre q u e n c ie s  and  d u ra t io n s , 

f ro m  1997 R eport o f  the D isa b ility  C om m ittee ,
In s titu te  o f  A c tu a r ie s  o f  A u s tra lia ;

• A u s tra lia n  in d u s tr ia l d is p u te  ra tes  fro m  1996 to  2005; 

and
• A u s tra lia n  to ta l and  p e rm a n e n t d is a b le m e n t ra tes  

f ro m  R eport on the In d u s try  Funds Inves tiga tion  
1994-95, In s t itu te  o f  A c tu a r ie s  o f A u s tra lia .

Tab le  2 is in te n d e d  fo r  use w h e re  m u lt ip lie rs  e x p lic i t ly  
a l lo w  fo r  th e  ch a n ce s  o f  de a th . S uch  m u lt ip lie rs  are  
o fte n  used  in V ic to r ia , S o u th  A u s tra lia  and  th e  N o r th e rn  
T e rr ito ry . B o th  ta b le s  a ssu m e  re t ire m e n t a t 65, a n d  a 
d is c o u n t ra te  o f  5% . D iffe re n t d is c o u n t ra tes  m ake  lit t le  

d iffe re n c e  to  th e  e s tim a te s .
E v id en ce  o f  a p la in t if f 's  p a r t ic u la r  c irc u m s ta n c e s  c o u ld  

ju s t i fy  la rg e  a d ju s tm e n ts  up  o r  d o w n  fro m  th e se  ta b le s .
F o r e x a m p le , a p la in t if f  w h o  had  been in s ta b le  
e m p lo y m e n t,  e x e rc is e d  fre q u e n tly , d id  n o t s m o k e  o r 
d r in k , had an a ve ra g e  b o d y  m ass  in d e x  and  lo n g - liv e d  
p a re n ts  m ig h t p ro p e r ly  have  a lo w e r- th a n -n o rm a l 
d e d u c tio n  fo r  v ic is s itu d e s . ■
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