
COSTS UPDATE

L E G A L  P R O F E S S I O N  ACT2004 (NSW)
By Peta S o lo m o n

A  n u m b e r o f  am e n d m e n ts  to  the  Legal Profession 
Act 2 0 04  came in to  force last year,1 and there w i l l  
be m o re  changes w h e n  fu r th e r  am e nd m en ts  
are p ro c la im e d .2 P ra c tit io n e rs  s h o u ld  take 
these changes in to  acco u n t w h e n  p re p a rin g  

th e ir  costs agreem ents, b i l l in g  p ro to co ls  an d  a m e n d in g  th e ir  
p ro ced u res  so as to  ensure th e ir  o n g o in g  com p lia nce .

LEGAL PROFESSION AMENDMENT A CT2006
The m a in  a m e nd m en ts  th a t a p p ly  fro m  2 June  2 0 0 6  are as 
fo llow s:
1. The  m a x im u m  u p l i f t  fee o f  25 %  n o w  ap p lies  o n ly  to  

l i t ig io u s  m a tte rs  (s324). N o te , ho w e ver, th a t c o n d itio n a l 
ag reem ent w i th  an u p l i f t  fee m ay s t i l l  n o t  be en te red  in to  
in  a c la im  fo r  damages.

2. In te re s t charges: a m a x im u m  rate o f  9%  ap p lies  u n t i l  
1 J u ly  2 0 0 6  and , thereafter, an a m o u n t eq ua l to  the  cash 
rate ta rge t spe c ifie d  b y  the  Reserve B an k  o f  A u s tra lia  p lu s  
2%  (s 3 2 1 (4 )).3 T h is  rate can be accessed at the  Reserve 
B a n k ’s w ebs ite : w w w .rb a .g o v .a u . Costs ag reem ents/ 
d isc losu re  d o cu m e n ts  a n d  b i l l in g  p ro to c o ls  m u s t be 

rev iew e d  to  ensure th a t the  n o tic e  w i th  respect to  in te res t 
is c o rre c t (a fte r 1 J u ly  2 0 0 6 ).

3. In te re s t can be charged 30  days a fte r g iv in g  a lu m p -s u m  
b i l l ,  even i f  th e  c lie n t is  su b se q u e n tly  g iven , o n  request, 
an ite m ise d  b i l l  (s3 2 1 (5 )).

4. I f  a c o n d it io n a l costs ag reem ent w i th  an u p l i f t  fee is  h e ld  
to  be  v o id , the  u p l i f t  fee, o r  any  p a rt o f  i t ,  ca n n o t be 
recovered, o r  i f  a lready  recovered , m u s t be p a id  back.

5. W h e re  a lu m p -s u m  b i l l  is g iven  to  the  c lie n t an d  an 
ite m ise d  b i l l  is requested, p roceed ings  fo r  reco ve rin g  
costs ca n n o t be in s titu te d  u n t i l  3 0  days a fte r c o m p ly in g  
w i th  the  request (s332A ).

6. A  p ro v is io n  in  a costs ag reem ent can n o w  be set aside i f  
i t  is  n o t con s id e re d  fa ir  an d  reasonable (s32 8 ). (N o tices  
o f  r ig h ts  in  d isc losu re  do cum e n ts /co s ts  agreem ents and/  
o r  b i l ls  o f  costs m u s t be rev iew e d .)

7. T he  categories o f  e xe m p tio n s  u n d e r  s312  have been 
increased.

LEGAL PROFESSION FURTHER AMENDMENT  
ACT 2006
T he  Legal Profession Act 2 0 0 4  w i l l  be fu r th e r  am e nd ed  b y  48

48 PRECEDENT ISSUE 80 MAY/JUNE 2007

the  Legal Profession Further Amendment Act 2 0 0 6 . E xtensive 
am e n d m e n ts  in  Schedule 2 o f  the  a m e n d in g  A c t cove r 
d isc losu re , costs and  costs recovery, the  c lie n t ’s r ig h t  to  
ite m ise d  b il ls  o f  costs, t im e  lim ita t io n s  fo r  a p p lica tio n s  fo r 
assessment costs, pena lties  fo r  excessive c la im s  an d  the  
categories o f  pe rsons /en titie s  exe m p t fro m  d isc losu re . T h is  

S chedu le  is ye t to  be p ro c la im ed .

The obligation to provide an itemised bill
T he  am e nd m en ts  w i l l  n o  lo n g e r re q u ire  the  c lie n t to  request 
the  ite m ise d  b i l l  ‘w i th in  30  days’. T he re fo re , b i l l  p recedents 
a n d  costs ag reem ents/d isc losu re d o cu m e n ts  and  no tices  w i l l  
need to  be am ended to  exc lude  the  l im ita t io n .  P rac titio ne rs  
m a y  n o t charge fo r  p re p a rin g  ite m ise d  b il ls  w h e n  requested.

A d d it io n s  w i l l  be m ade to  s332 , so th a t an y  pe rson  w h o  is 
e n t it le d  to  a p p ly  fo r  assessment ( in c lu d in g  ce rta in  th ird -p a r ty  
payers), m a y  request an item ised  b i l l  ( s 3 3 2 A ( l) ) .  T he  la w  
p ra c tice  w i l l  be re q u ire d  to:
• c o m p ly  w i th  the  request w i th in  21 days o f  the  request 

(s 3 3 2 A (2 )) ; and

• n o t com m e nce  lega l p roceed ings to  recove r its  costs u n t i l  at 

least 3 0  days a fte r c o m p ly in g  w ith  the  request (s3 3 2 A (5 )).

Time limits on applications by clients for 
costs assessment
T he  t im e  l im it  w i l l  be ex te nde d  fro m  60  days to  12 m o n th s . 
A p p lic a t io n s  fo r  extens ions o f  t im e  m u s t be m ade to  the  
S up rem e C o u rt, and  the  onus  o f  d e m o n s tra tin g  tha t, 
c o n s id e rin g  the  de lay an d  the  reasons fo r  i t ,  i t  is ju s t  an d  fa ir  

fo r  the  a p p lic a t io n  to  be heard  a fte r the  lim ita t io n  p e r io d  has 
ende d  rests w i th  the c lie n t (s3 5 0 (5 )). ‘S op h is tica ted  c lie n ts ’
(as d e fin e d  in  the  ne w  p ro v is io n s ) w i l l  n o t  be  able to  a p p ly  
fo r  an  e x te ns io n  o f  tim e .

Expansion of categories of persons who may apply 
for costs assessment
T he  categories o f  persons w h o  m ay a p p ly  fo r  assessment w i l l  

be exp an de d  to  in c lu d e  ‘th ird -p a r ty  payers ’ (TPPs) in  ce rta in  
c ircum stances  (s 3 5 0 ( l) - (4 ) ) .  T h is  w i l l  in c lu d e  a p e rs o n /e n tity  
w h o :
• is n o t the  c lie n t; and
• is u n d e r  a lega l o b lig a tio n  to  pay a ll o r  an y  p a rt o f  the  legal 

services p ro v id e d  to  the  c lie n t (s30 2A ).
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T he  d e f in i t io n  o f  ‘c lie n t ’ and  TPP in  th is  sec tio n  c u rre n t ly  
in c lud es :
• an e xe cu to r o r  a d m in is tra to r  o f  a c lie n t o r  TPP; and

• a trus tee  o f  a n  estate o f  a c lie n t o r  TPP
H o w eve r, the  n e w  d e f in it io n  w i l l  o m it  s 3 5 0 (6 )( f) , w h ic h  

| c u r re n t ly  a llo w s  be ne fic ia ries  o f  trus ts  an d  estates to  a p p ly  fo r  
assessment.

Expanded obligations on the law practice in 
applications for assessment: TPPs
T he  n e w  p ro v is io n s  im pose  o b lig a tio n s  u p o n  the  la w  
p ra c tice  to  assist an d  co-ope ra te  w ith  a p p lic a tio n s  b y  TPPs. 
T he  p ra c tice  w i l l  be o b lig e d  to  p ro v id e  ce rta in  TPPs w i th  
s u ff ic ie n t in fo rm a t io n  to  a llo w  th e m  to  co n s id e r m a k in g  
an a p p lic a t io n  fo r  assessment (s 3 5 0 (6 )). In  substance, th is  

■ w o u ld  ap pear to  im p o se  an o b lig a t io n  to  p ro v id e  a TPP w ith  

; a s u ff ic ie n t ly  ite m is e d  b i l l  o f  costs, b u t  c o u ld  p o te n t ia lly  
ex te nd  to  o th e r  m a te ria l. W h e re  an a p p lic a tio n  is m ade b y  a 
TPP to  p a r tic ip a te  in  the  assessment process, the  TPP is  take n  

| to  be a p a r ty  to  the  assessment (s 3 5 0 (7 )(c ) an d  (8 )).

to  set aside a costs agreem ent (see s 3 2 8 (2 )(d )  to  (g )), 
in c lu d in g  events o c c u rr in g  be fo re  and  a fte r th e  agreem ent 
was m ade, an d  a range o f  o th e r m atte rs  th a t w i l l  re q u ire  

p ra c tit io n e rs  to  co n s id e r a b ro a d e r range o f  con ting en c ies  
an d  to  m o n ito r  th e ir  costs agreem ent as the  m a tte r 
progresses to  p ro te c t the  p ra c tice ’s co n tra c tu a l en titlem e n ts .

• B roade r reco ve ry  fo r  tasks u n d e rta k e n  u n d e r  a c o n d it io n a l 
costs agreem ent w here , fo r  exam ple , due  to  u rg e n cy  the  
p ra c tit io n e r  is re q u ire d  to  d o  w o rk  w ith in  the  five -d ay  

c o o lin g -o ff  p e r io d  (s3 2 3 (5 )).
• F u r th e r  p ro v is io n s  re la tin g  to  c o n d it io n a l costs agreem ents, 

w h ic h  in c lu d e  u p l i f t  fees (s3 2 4 (3 ) and  (4 )). N o te  th a t u p lif t  
fees in  c la im s  fo r  damages are s t i l l  p ro h ib ite d  b y  s 3 2 4 ( l) .

• F u r th e r  p ro v is io n s  re la tin g  to  the  assessment o f  c o m p ly in g  
costs agreem ents (see re -fo rm u la te d  s361). ■

Notes: 1 Legal Profession Amendment Act 2006. 2  Legal
Profession Further Amendment Act 2006. 3 See also r110A Legal
Profession Flegulation 2005.

Applications by a law practice for costs assessment 
of the fees of another law practice
T im e  lim its  fo r  p ra c tit io n e rs  to  a p p ly  fo r  assessment o f  agents’ 
and  b a rr is te rs ’ fees w i l l  re m a in  at 60  days. F u rth e rm o re , the  
d is c re tio n  p re v io u s ly  ava ilab le  to  a llo w  fu r th e r  t im e  has been 
rem oved . P ra c tit io n e rs  w hose  costs ( in c lu d in g  counse ls ’ fees) 
are cha lle ng ed  b y  th e ir  c lien ts  a fte r 6 0  days m ay  lose th e ir  
r ig h ts  to  assess the  fees b ille d  to  th e m  an d  m a y  be lia b le  fo r  
th e m  in  fu ll.

Costs of assessment: orders against 
the law practice
A  p a r tic u la r ly  w o r ry in g  n e w  p ro v is io n  p e rm its  costs assessors 
to  d e te rm in e  b y  w h o  an d  to  w h a t e x te n t costs are payab le  

‘w h ere  the  costs o n  th e  assessment are red uce d  b y  15%  o r 
m o re ’ (s 3 6 9 ( l) ( c ) ) .  In  such  c ircum stances, costs assessors 
have d is c re tio n  to  o rd e r th a t costs be p a id  b y  the  la w  p ra c tice  
o r  such  o th e r  p e rso n  as th e y  de te rm in e . T h is  p ro v is io n  c o u ld  
p o te n t ia lly  a p p ly  to  the  costs o f  p a rty :p a rty  assessments.

Further categories of amendment
These in c lu d e :
• A  ne w  d e f in i t io n  o f  p u b lic  a u th o r ity  (s30 2 ) an d  its  

e n tit le m e n t to  request in fo rm a t io n  a b o u t m atte rs  spe c ifie d  
in  s309 (d isc lo su re ).

• A  g lo b a l re ference to  the  ‘s o p h is tica te d  c lie n t ’ (see

s 3 1 2 (c )), to  w h ic h  specia l p ro v is io n s  re la tin g  to  d isc losu re , 
c o n d it io n a l costs agreem ents, n o tif ic a tio n s  o f  r ig h ts , t im e  
lim its , assessment a n d  c o n tra c tin g  o u t w i l l  a p p ly ).

• N e w  categories a n d  sub -categories o f  TPP a n d  n e w  ru les  
th a t a p p ly  to  th e m ; fo r  exam ple , w h e n  e n te r in g  in to  costs 
agreem ents w i th  TPPs (s 3 2 2 ( l) (d ) ;  d isc losu re  (s31 8 ) r ig h ts  
to  an ite m is e d  b i l l ;  r ig h ts  to  a p p ly  to  set aside a costs 
agreem ent (s3 2 8  an d  s 3 2 2 (6 )); to  progress re p o rts  re la tin g  
to  costs (s 3 1 8 A ); a n d  to  a p p ly  fo r  assessment (s30 2A ).

• A  su b s ta n tia l b ro a d e n in g  o f  the  scope o f  m atte rs  to  w h ic h  
a costs assessor can have regard  w h e n  c o n s id e rin g  w h e th e r

Peta Solomon specialises in legal costs and is a director at Costs 
Partners, p h o n e  (02) 9006 1033 e m a i l  petacost@bigpond.net.au
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