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Windmills of my mind

By Andrew Stone

This is a new column about nothing in particular!

In the course of legal practice, all

sorts of interesting, unusual and just plain weird items float across one's desk. The idea
behind this column is to share some of those oddities that every so often prove useful
or illustrative. Contributions from readers would be very gratefully received.

PS: All that should be read into the title of this column is that Sir Robert Megarry

thought to use 'miscellany at law' first.

DRIVERS SHOULD SLOW FOR
RUTTING MOOSE

In Baker v Russell [2008] NLCA 51 the
Court of Appeal of Newfoundland and
Labrador considered the liability of a
driver who collided with a moose on
the Trans Canada Highway.

Russell was driving along the
highway at dusk. The road was wet,
and visibility was fairly poor. He had
just passed a yellow reflective moose
warning sign (posted by the local
highway authority) with a caption at
the bottom of the sign reading 3km’.

Russell observed two moose ahead,
one in the driving lane and one on the
shoulder of the highway to his right.
He swerved to the left and hit a third
moose, which had come from the
centre of the road. Russells passenger,

Baker, was severely injured.

The trial judge found that there
was no liability, as Russell had
been travelling at no more than the
designated speed limit - 100Okm/h.

The Court of Appeal reversed this
decision. The moose warning sign was
sufficient to put the driver on notice
of the need to adjust his speed having
regard to the potential hazard of moose
combined with the light and road
conditions. The driver had admitted
at trial that he was aware of the risk
of moose by the side of the roadway,
especially during rutting season.

It is noted in passing that a highway
engineer from the Department of
Transportation gave evidence that
between 1998 and 2004 there were
three to four hundred highway

accidents a year in Canada involving
moose!

Although there are not many moose
in Australia, there is plenty of other
wildlife, including kangaroos. A
driver in rural areas does have a
responsibility to set his or her speed
according to the circumstances. On
a slippery gravel road at dusk with
kangaroos coming out to graze, a
prudent driver would reduce speed
below the maximum allowable for the
roadway. Note that in Commissioner
of Main Roads vJones [2005] HCA
27, the High Court found no liability
on the part of the Commissioner for
failing to erect warning signs that
might have caused a driver to slow
down and avoid a collision with a
wild horse. m
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