EDITORIAL

By Greg Barns

owhere is the imperative that fairness

and equity should trump expediency and
conservatism more evident than in the issues
tackled in this edition of Precedent.

Tom Percy QC'’s contribution deals with
the most shamefully neglected area of criminal law practice
in Australia, that of wrongful convictions. He calls for the
establishment of a criminal cases review commission, to sift
through applications made by those convicted of serious
crimes that they claim they never committed.

Karen Wheelwrights survey of the law relating to
workplace deaths and the liability that attaches to company
officers as a consequence is compelling reading. This is
an area of the law where the need for sound advice and
development of preventive strategies by employers working
with lawyers is vital.

A still emerging area, massive in terms of the opportunity
for lawyers to develop expertise in, is cybercrime. Paul
Folino-Gallo provides a very handy analysis of peer-to-peer
networks and the transmission of illegal or illicit material
through those networks. He addresses an important
question for lawyers and their clients: how the law of search
and seizure relates to computers, and where the right to
privacy fits in that context.

Speaking of computers, Julian Assange and Wikileaks have
of course been much in the limelight lately. The heavy-
handed and some might say dimwitted response of the
Australian government included the suggestion that it cancel
Mr Assanges passport, a power that the Commonwealth has
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under the Australian Passports Act 2005. Marion Wheatley
provides some insights into how and when this power might
be used.

Another transborder crime is that of slavery, an issue dealt
with by the High Court in The Queen v Tang [2008] HCA
39. Jennifer Burn of the Anti-Slavery Project at Sydney
University illustrates just what a major human rights issue
trafficking and slavery is for Australia and the world.

This edition also addresses developments in two other
areas that are now very much on the criminal laws radar -
counter-terrorism laws and hate speech. Jude McCulloch
and Sharon Pickering outline just how corrosive of the
presumption of innocence the doctrine of pre-emption is
to the criminal law. Anti-terror laws have been framed by
the motivation, they argue, of political opportunism and the
vested interests of police and security agencies.

The post-9/11 climate has also witnessed the rise of hate
speech: a difficult area for the criminal law, which must seek
to weigh up freedom of speech against vilification. Gail
Mason takes us through ways of dealing with hate speech
and various models available to jurisdictions.

Dean Churilov rounds things off with a very helpful PI
article on economic loss in ‘serious injury’ applications
under Victorian accident compensation law. =

Greg Barns of Michael Kirby Chanrbers Hobart is a member of
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