
ASSESSING DAMAGES in 
catastrophic injury claims

Key considerations and recent trends
By Sasha M a n o v a

The task of assessing damages in cases involving catastrophic injury is both 
time-consuming and complex.This article addresses the key considerations that apply 
when undertaking such an assessment, with a focus on recent trends emerging from 
Australian authorities over the last decade or so.

n aw ard  o f dam ages is sub je c t to  the  
th re s h o ld s  and lim ita t io n s  set o u t in the  
ap p lica b le  le g is la tio n  o f each sta te and te rr ito ry . 
N one the less, som e genera l p r in c ip le s  as to  the  
assessm en t o f da m ages can be g leaned fro m  a 

s tu d y  o f the  case la w .T h is  a rtic le  focu ses  on the  p r in c ip le s  
re le va n t to  the  assessm en t o f p a rticu la r heads o f dam age  
and the  issue o f assessing life  expectancy.

WHAT PRINCIPLES APPLY IN ASSESSING DAMAGES 
FOR CATASTROPHIC INJURY?
T here  are no specia l p rin c ip le s  th a t ap p ly  e x c lu s iv e ly  to  
the  assessm en t o f dam ages in cases in v o lv in g  c a ta s tro p h ic

in ju ry . H ow ever, the  severe da m ag e  th a t f lo w s  fro m  
such in ju r ie s  u su a lly  req u ire s  c o m p le x  c o n s id e ra tio n s  o f 
m a tte rs  such as life  expectancy, past and fu tu re  care needs, 
m ed ica l tre a tm e n t, h o u s in g , th e ra p e u tic  a ids, app liances  
and e q u ip m e n t.

As in all dam ages cases, a th o ro u g h  an a lys is  o f the  
lik e ly  occu rrence  o f p o te n tia l even ts  is re q u ire d .1T h is  is 
p a rtic u la r ly  so in cases in v o lv in g  in ju r ie s  at b irth , w h e re  
the  p la in t if f 's  c ircu m s ta n ce s  and p o te n tia l, bu t fo r  the  
occu rrence  o f the  in ju ry , are u n kn o w n . Once the  m o s t like ly  
past and fu tu re  even ts  are e s tim a te d , an assessm en t o f the  
dam ages th a t are rea so n a b ly  necessary to  com p en sa te  the  
p la in t if f  fo r  tho se  lik e ly  even ts  can be m ade.
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

REVIEW  OF PARTICULAR HEADS OF D A M A G E

General dam ages

A ssessm en ts  o f genera l dam ages are o ften  at th e  h ig h e r end o f the  spe c tru m , un less the  p la in t if f  has d im in is h e d  
consc iousness.

In Sullivan v GIO,2 the  p la in t if f  id e n tifie d  s ix  ca te go ries  o f ha rm  in the  ana lys is  o f gene ra l dam ages:
(1) pa in and su ffe r in g ;
(2) sub s ta n tia l loss o f a m e n itie s  o f life ;
(3) severe and o n g o in g  d is a b ility ;
(4) bo dy  d is fig u re m e n t and phys ica l im p a irm e n t;
(5) in te lle c tu a l and c o g n itiv e  im p a irm e n t; and
(6) severe d im in u t io n  o f the  q u a lity  o f life .
The co u rt no ted th a t 'th e re  is som e o ve rla p  in co n ce p t' in the  s ix  ca tego ries , and th a t care m ust be taken  to  avo id  
'd o u b le  c o u n tin g ' e sp ec ia lly  ha v in g  regard  to  the  aw ards  th a t w ill be m ade fo r  fu tu re  a tten dan t care, h o lid a y  
assistance, past care, loss o f s u p p o rt fro m  a co -d ep end en cy  re la tio n s h ip  and o th e r m a tte rs .3

Specia l co n s id e ra tio n s  a p p ly  in cases w h e re  a p la in t if f  has su ffe red  b ra in  in ju ry  and has d im in is h e d  consc iousness  
an d /o r in s ig h t in to  his o r her c o n d itio n . For exa m p le , in Skelton v Collins,4 th e  in fa n t p la in t if f  was and w o u ld  rem a in  
p e rm a n e n tly  unconsc ious . He w as th e re fo re  e n tit le d  o n ly  to  a m od e ra te  sum  fo r  da m ages fo r  loss o f e n jo y m e n t o f 
life , and a sm a ll a llow an ce  fo r  loss o f exp e c ta tio n  o f life .T a y lo r J held th a t w h e re  a p la in t if f  is in sen s ib le  to  physica l 
pa in and s u ffe rin g , it is in a p p ro p ria te  to  aw ard  da m ages un de r th is  head.

Economic loss

The assessm en t o f e c o n o m ic  loss is fa ir ly  s tra ig h tfo rw a rd , as th e  p la in t if f  has u su a lly  lo s t all cap ac ity  fo r  
e m p lo y m e n t.

Specia l c o n s id e ra tio n s  a p p ly  to  assessing e co n o m ic  loss in the  case o f in ju re d  bab ies and ch ild re n , w h o  have no t 
ye t d e m o n s tra te d  th e ir  in te lle c tu a l capac ity , w o rk  e th ic  o r fu tu re  career p lans. In State o f New South Wales v Moss, 
Jayden JA  sa id :5

'An illus ta tion  o f the court's readiness to aw ard dam ages fo r d im inu tion  o f earn ing capacity arises when very 
young children are in jured. S tric tly  speaking, it w ou ld  be im possib le  to prove tha t the child  w ou ld  have had an 
earning capacity as an adu lt o r w ou ld  have exp lo ited  it. But it is conventiona l to re ly  on the occupations, attitudes  
to life  and work, h is to ries o f parents and o ther re latives.'

A lth o u g h  it is h ig h ly  spe cu la tive  to  a tte m p t a d irect com parison  be tw een a ch ild  p la in t if f 's  p rospec ts  and the  
ach ie vem en t o f fa m ily  m em b ers , ev idence  o f the  c ircu m s ta n ce s  o f pa ren ts  and s ib lin g s  w ill ass is t in d e te rm in in g  the  
p la in tiff 's  m o s t lik e ly  ca reer cho ices a n d /o r in c o m e .6

Some examples:
In Sullivan v GIO, the  p la in t if f  w as seve re ly  b ra in  in ju re d  in a m o to r  ve h ic le  acc iden t w h en  he w as th re e  years o f age. 
It was a rgued  th a t he w o u ld  have becom e a h ig h -in c o m e  ea rne r ha v in g  regard to  the  in com e  o f h is fa the r. W h ile  no t 
assu m in g  th a t the  p la in t if f  w o u ld  have fo llo w e d  in his fa th e r 's  fo o ts te p s , the  co u rt d id  have regard  to  th e  fa the r's  
d ilig en ce  and s ta tus as a geo techn ica l eng inee r, th e  con sc ie n tio u sn e ss  o f his m o th e r and the  e ffec t th is  w o u ld  have 
had on fa m ily  va lues. Jam es J co n c lu d e d  th e  p la in t if f  w o u ld  p ro b a b ly  have a tta ined  a te r tia ry  q u a lif ic a tio n , and th a t 
his p rospec ts  w e re  w e ll above  average. U ltim a te ly , a sum  e q u iv a le n t to  do u b le  the  average w e e k ly  ea rn in g s  w ith  
15% v ic iss itu d e s  w as a p p lie d .7

In Sim pson v D iam ond,8 the  p la in t if f  w as bo rn  seve re ly  d isab led  w ith  a th e to id  cerebra l pa lsy  as a resu lt o f m ed ica l 
m ism a n a g e m e n t o f her b irth , le ad ing  to  hyp ox ia  and b ra in  dam age. A t f irs t  ins tance , the  tr ia l ju d g e  to o k  in to  accoun t 
ev idence  o f the  in te lle c t and ach ie vem en ts  o f the  p la in t if f 's  pa ren ts  and s is ters. A lth o u g h  the  p la in t if f 's  a rg u m e n t th a t 
she w o u ld  have becom e a la w ye r bu t fo r  th e  in ju ry  w as re jec ted , som e a llow an ce  w as m ade fo r  the  p o s s ib ility  th a t 
she m ay have becom e a h ig h -in c o m e  ea rne r in a bus iness  career. On th is  basis, th e  tr ia l ju d g e  a p p lied  the  average 
w e ek ly  ea rn ing  rates fo r  all ad u lts  ra the r tha n  the  ave rage w e e k ly  ea rn ings  rates fo r  fem a les .9 On appea l, the  C ourt 
o f A ppea l he ld th a t th e re  w as no e rro r in ta k in g  th is  a p p ro a ch .10
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

Future care needs

The joint judgment of Gibbs and Stephens J J  in Sharman v Evans suggests that the approach to be adopted in 
assessing future care needs is as follows:11

'The touchstone of reasonableness in the case of the cost of providing nursing and medical care for the 
plaintiff in the future is, no doubt, cost matched against health benefits to the plaintiff. If cost is very great and 
benefits to health slight or speculative the cost-involving treatment will clearly be unreasonable, the more so if 
there is available an alternative and relatively inexpensive mode of treatment, affording equal or only slightly 
lesser benefits.'

Consideration should be given to the care regime in place at the time of the hearing, as well as any likely future 
contingencies that would result in changes to the level of care required. For example, even if at the date of hearing a 
plaintiff is being substantially cared for by parents, it may be accepted that he or she is entitled to live separately and 
to have the benefit of care provided commercially rather than by parents.12

Gratuitous care

A catastrophically injured plaintiff will often have a substantial claim for past and future Griffiths v Kerkemeyer 
damages,13 as family members commonly take on an onerous and substantial role in the day-to-day care of the 
injured person.

The following principles apply:
(1) Whether or not the plaintiff has paid or will have to pay for those services is irrelevant: Nguyen v Nguyen.uTbe 

true basis of a claim for damages with respect to gratuitous care is the need of the plaintiff for those services, 
not the actual financial loss suffered as a result of their provision.15

(2) The plaintiff's damages are to be determined by reference to the market cost of providing the services, rather 
than the actual cost to the plaintiff or the income foregone by the service provider: Van Gervan v Fenton.'6

(3) Interest should be allowed on a claim for damages for past gratuitous care.The interest calculation should be 
made in a way that reflects the fact that damages comprise amounts accruing over time, not a simple lump sum: 
Grincelis v  House.'7

Often parents providing gratuitous care for their injured children in their own home will be able to perform other 
tasks in the house while caring for the injured child, such as attending to personal matters or other children.
However, this fact does not diminish the value of the care they are providing, and the market cost of the services still 
applies: Hills v State of Queensland.'8

In recognition of a 'moral claim' for the past provision of gratuitous services, the court has a discretion to order 
that part of the gratuitous care damages be paid directly to the carer, as the plaintiff's next friend.19 In weighing up 
whether to exercise a discretion to make such an award, McKechnie J  in Bryn Jones, An infant by His Next Friend 
Jean Isabella Jones & Anor v Moylan20 stated:

'Evidence from the trustee as to the costs of care, having regard to life expectancy, the performance of the 
fund, and the effect of a diminution of the fund on possible future outcome, will always be necessary to the 
proper exercise of the discretion. Without such evidence, the court will be unable to evaluate all the relevant 
circumstances to decide whether a payment should be made!
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

Aids, appliances and equipment

In assessing special damages such as aids, appliances and equipm ent, considerations o f reasonableness and 
p ropo rtiona lity  need to be applied.

The jud ic ia l task in assessing damages is to  address w hat is required to meet the p la in tiff's  'reasonable 
requ irem ents ' and not his or her 'ideal requ irem ents '; A rth u r Robinson (Grafton) Pty L im ited  v Carter.2'1 Further, in 
assessing w hether the relevant benefit is reasonably  required, it is re levant to  ask w hat am ount o f m oney a person, 
'(assum ing) he was spending his ow n m oney and assum ing that he had su ffic ien t to do as he w ou ld  and was w ell 
advised and reasonably carefu l fo r his ow n welfare, w ou ld  be like ly  to expend in p ro tection  o f h im se lf and his 
cond ition '.22

Damages fo r equ ipm ent tha t is expensive but does no m ore than increase a p la in tiff's  am enity to a lim ited  extent 
may be disallowed. For exam ple, a fou r wheel drive m otorised w heelchair (which was sought in add ition to the 
p la in tiff's  usual w heelchair), was d isallowed by the court as it represented an 'idea l' requ irem ent that was not 
m edica lly necessary: Sim pson  v D ia m o n d 23

C onsideration w ill also be given to w hether the p la in tiff w ou ld  have incurred the expense associated w ith  the 
item , regardless o f the injury. Damages are recoverable on ly if the requ irem ent fo r the equ ipm ent arose from  the 
negligence of the defendant. However, no reduction in damages should be made on the basis tha t the p la in tiff 
may have elected to incur the expense in the absence o f the in jury. In the jo in t judgm en t o f Mason CJ,Toohey and 
McHugh JJ in Van Gervan v Fenton, the ir Honours said:24 

' I f  the defendant has created the need fo r the services, that person is no t en titled  to have the damages reduced 
because, before the accident, the p la in tif f e lected to pay fo r s im ila r services o r had the benefit o f having them  
perfo rm ed  gratu itously. By the tort, the de fendant has transform ed the choice o f the p la in t if f  to pay fo r such 
services o r to have them  done vo lun ta rily  in to  the need fo r the p la in t if f  to have those services pe rfo rm ed fo r him  
o r her.'

Thus, an allowance fo r costs associated w ith  basic com puter equ ipm ent or a m obile  te lephone may still be made, 
even though such equ ipm ent is a com m on expense for many m em bers of the com m unity.

In Toomey v Scalaro's Concrete C onstructions Pty Ltd (in liq),25 a lthough the p la in tiff w ou ld  have used a m obile 
phone in any event, an allowance was made fo r it as 'a m ob ile  phone has now  become a v ita l necessity and that use 
o f a m ob ile  is like ly  to be greater, in com parison to the s itua tion  which w ou ld  have perta ined bu t fo r the accident'.26

In N om ina l D efendant v Arm stead,27 the p la in tiff was allow ed damages fo r the costs o f a com puter system ‘ in 
orde r to facilita te w ritten  com m unica tion  and as an essential life -line  to the outside w o rld  as w e ll as pa rt o f  his 
rehab ilita tion '.28The court observed tha t had he not been in jured, his use or ow nersh ip  o f a com puter w ou ld  have 
rem ained a m atter of choice, and concluded that 'he shou ld  no t su ffe r any reduction in his damages based on the 
p ro b a b ility  that he w ou ld  have come round  to buy ing  a com puter, un in ju red ; the com pu te r is now  a clear necessity'.29

Once it is determ ined that particu lar equ ipm ent is reasonably necessary, a llowance should be made fo r the initial 
ou tlay fo r the capital item , as w ell as recurring expenses associated w ith  m aintenance, upgrades and replacements 
over the years. In cases w here com plex techno logy is to  be used, such as com pute r aids specifica lly adapted fo r the 
disabled, add itiona l a llowance may be made fo r the costs associated w ith  tra in ing  the p la in tiff to  use the equipm ent: 
Sim pson v D iam ond.30
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

Housing

The assessment of the plaintiff's housing needs will be based on a standard of accommodation to which the person 
was previously accustomed. In Weideck v Williams, the court observed that:

'The award must take into account the facts of the particular case. In some cases, it will be anticipated that the 
injured plaintiff will live in an institution. In those cases, the cost of the purchase of the home is irrelevant. In some 
cases, it will be anticipated that the injured plaintiff will continue to live in his or her existing home. In such a case, 
only the cost of modifying the home will be taken into account. In other cases, it will be anticipated that the injured 
plaintiff must move from an existing home to another more suitable to the plaintiff in his or her injured state.
In those cases, the standard of the accommodation in which the plaintiff is accustomed to live will be a relevant 
factor. In other cases, if the plaintiff has lived prior to the injury, not in his or her own home, but in a boarding 
house or in a caravan or in rented accommodation, the award of damages must take that into account.'

The costs associated with housing may include either providing modifications to an existing house or constructing a 
purpose-built home.The costs associated with modifying a parent's home that is not the plaintiff's primary residence 
may be allowed if it is reasonable that the plaintiff will be visiting there. Similarly, the costs of modifying a holiday 
home may also be allowed, provided that the plaintiff is likely to holiday there regularly and that the benefit in 
amenity to the plaintiff justifies the additional costs of the modifications.32

In assessing housing needs, a separate allowance for home maintenance and running costs may also be made, 
for items such as painting, plumbing, electrical, appliance repairs, gardening, air conditioning and swimming pool 
maintenance.33

Heating and air-conditioning

An allowance for heating and air conditioning is routinely made where the catastrophically injured plaintiff must 
spend extended periods of time indoors.

In Toomey, a claim for hydronic heating was made on the basis that the plaintiff had to avoid respiratory complaints. 
The claim was allowed, even though this was described by the defendant's expert as the 'Rolls Royce' of heating, 
on the basis that the high-quality air that it provided was an important factor for a person spending an abnormal 
amount of time indoors.

Hydrotherapy

An allowance for the costs of a purpose-built hydrotherapy pool is often made. Evidence is commonly adduced as to 
the therapeutic benefits of warm water for people with mobility problems.

However, if a plaintiff lives in close proximity to a public facility that can conveniently meet his or her health needs, 
then it may be that the costs of attendance at a public facility will be allowed in preference to the costs of building 
a private pool. If the plaintiff is to use a public facility, the court should take into account whether the plaintiff has a 
carer available to assist the plaintiff to attend the facility, and whether there is appropriate wheelchair access at the 
centre.

In Hills v State of Queensland,34 the plaintiff was allowed damages for the cost of attending the public facility 
together with an additional $20,000 for the contingency that such a facility would not be available at some point in 
the future.

In Simpson v Diamond and Anor, a separate allowance of $95,000 was made for the cost of an enclosed 
hydrotherapy pool.35

In Munzer v Johnston,36 the plaintiff was also allowed her own hydrotherapy pool on the basis that she had a 
particular difficulty using the public facility.
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

Motor vehicles

C a ta s tro p h ic a lly  in ju re d  p la in tiffs  u su a lly  have specia l m o b ility  and tra n s p o rta t io n  needs. An a llow an ce  m ay be m ade 
fo r  th e  costs  assoc ia ted  w ith  a m o to r ve h ic le  such as a van th a t can a cco m m o d a te  a w hee lcha ir. A  p riva te  car m ay 
be assessed as a m o re  p ractica l and rea lis tic  o p tio n  fo r  a d isab led  p la in t if f  than  re ly in g  on tax i se rv ices .37

S ince m o s t p e op le  to d a y  w o u ld  in cu r th e  cap ita l cost and ru n n in g  expenses assoc ia ted  w ith  car o w n e rs h ip  in any 
even t, it has been he ld th a t o n ly  the  increased costs  associa ted w ith  th e  in ju ry  s h o u ld  be payab le , such as the  
a d d itio n a l cos t o f pu rchas ing  a spe c ia lly  adap ted  car, o r the  costs o f m o d ify in g  an e x is tin g  v e h ic le .38

The a llo w a n ce  w ill in c lud e  an in it ia l o u tla y  fo r  th e  cap ita l item , as w e ll as recu rrin g  expenses associa ted w ith  
m a in ten ance , up g ra des  and rep la cem en ts  ove r th e  years. In m ak ing  the  a p p ro p ria te  a llow ance , a w e ek ly  fig u re  
rep re se n tin g  th e  s tan d in g  and ru n n in g  costs  o f th e  m o to r veh ic le  w ill be assessed and th e  like ly  de p re c ia tio n  o f the  
ve h ic le  taken  in to  acco u n t.T h e  w e ek ly  f ig u re  w ill then  be ca p ita lised  fo r  the  pe rio d  o f years assessed as th e  p la in tiff's  
life  exp ec tan cy .39

In S im pson v D iam ond, the  p la in t if f  w as aw arded  $161,623 in m o to r  veh ic le  expenses, w h ich  rep resen ted  an 
a llo w a n ce  fo r  th e  cheaper ve h ic le  sug ge ste d  by the  d e fe n d a n t.T h e  co u rt no ted  th a t the re  was no m ed ica l reason to  
p re fe r the  m o re  e xp en s ive  ve h ic le .40

Education costs °

A p la in t if f  w ith  som e red u c tio n  in c o g n itiv e  fu n c tio n  m ay be aw arded  dam ages fo r  ed uca tion  costs. For exa m p le , in 
S im pson v D iam ond, the  p la in t if f  cou ld  no t speak, bu t had re ta ined  an ab ove -ave rage  in te llig e n ce  and co m p le te d  
Year 10. She w as d e te rm in e d  to  co m p le te  her HSC. In the  c ircu m sta nce s , th e  co u rt at f irs t  instance aw arded  a sum  
o f $171,628 fo r  the  cost o f a specia l ed uca tion  teacher to  assist the  p la in t if f  to  c o m p le te  her fin a l yea r o f secondary  
schoo l and fo u r  fu r th e r yea rs  in a te r t ia ry  cou rse .41 S im ila r ly , in Hills v State o f Queensland, the  co u rt a llo w e d  
$108,000 fo r  e d uca tion  costs associa ted w ith  the  p ro v is io n  o f a tea ch in g  a ide and som e tu it io n .

Holiday costs

An a llo w a n ce  is o ften  m ade fo r  the  costs o f ho lid a ys , and the  costs assoc ia ted  w ith  a care r a tte n d in g  m ay be also 
taken  in to  co n s id e ra tio n .

In Sullivan  v GIO, a th ree -w e ek  h o lid a y  eve ry  f iv e  years w as deem ed to  be rea sonab le .42 In Sim pson v D iam ond, the  
co u rt to o k  a b ro a d -b ru sh  approach in d e te rm in in g  the  cost o f fu tu re  ho lid ays , and a llo w e d  $330,000.43T h is  f ig u re  was 
s u b s e q u e n tly  reduced on appeal to  $200 ,000 on the  basis th a t 'the add itiona l sum o f  $330,000 representing local and  
overseas ho lidays w ith  tw o carers fo r m ore than 50 years seems to us to have an a ir o f unrea lity  about i f .44

In W aller v Suncorp M etw ay Insurance Ltd,45 M a rtin  J up he ld  the  tr ia l ju dg e 's  de c is io n  in re fus ing  to  m ake an 
a llo w a n ce  fo r  h o lid a ys , n o tin g  th a t the  p la in t if f  su ffe red  a p ro fo u n d  n e u ro lo g ic a l in ju ry  and th e re  was no ev idence  
th a t he w o u ld  b e n e fit fro m  ho lid a ys  o r w o u ld , in fact, h o lid a y  aw ay fro m  his fa m ily .46

Case m anagem ent and administrative costs

W here  the  p la in t if f  requ ires  assis tance fro m  care rs , it m ay be necessa ry  to  a p p o in t an in d e p e n d e n t case m an ag e r to  
ass is t th e  ca re rs  to  p lan th e ir  d a y -to -d a y  ro le , to  sup e rv ise  and m o n ito r  the  care rs and to  m ed ia te  be tw een  p la in t if f  
and ca re r w h e re  necessary.

In such c ircu m sta nce s , the  case m an ag e r p e rfo rm s  an in d e p e n d e n t fu n c tio n , w h ich  d iffe rs  fro m  the  a d m in is tra tiv e  
serv ices  p ro v id e d  by care agenc ies .47

An assessm en t o f dam ages can in c lud e  an a llow an ce  fo r  the  a d m in is tra t iv e  costs o f care agencies and th e  costs o f 
a p p o in tin g  an in d e p e n d e n t case m anager.48
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FOCUS ON MAJOR CLAIMS AND CATASTROPHIC INJURIES

Fund m anagem ent costs

W hen a tru s te e  is ap p o in te d  to  a d m in is te r the  p la in tiff 's  fu n d s , a c la im  fo r  fu n d  m a n a g e m e n t costs can be m ade.

In W ille t v Futcher,;49 the  H igh C ourt held th a t th e  p la in t if f  cou ld  recoup  ‘an am oun t assessed as a llow ing  fo r 
rem unera tion  and expenditures p rope rly  charged o r incurred by  the adm in is tra to r o f  the fund  during  the in tended  
life  o f  the fund'. T his  m eans th a t all e s ta b lis h m e n t fees, m a n a g e m e n t fees, b ro ke ra ge  fees and any o th e r o n g o in g  
fees lev ied  by th e  trus tee  on th e  fu n d s  m anaged w ill be payab le  by the  d e fe n d a n t.T h e  C ourt d id  no t d ra w  any 
d is tin c t io n  be tw een in v e s tm e n t adv ice  and o th e r serv ices in assessing th a t am o u n t.

W here  a p la in t if f  is a m in o r and does no t su ffe r an in te lle c tu a l incapac ity , fu n d  m a n a g e m e n t costs  m ay be a llo w e d  
o n ly  u n til the  age o f 18 years. In Hills v State o f Queensland, th e  c o u rt a llo w e d  o n ly  $287,011 fo r  fu n d  m an ag em en t 
costs, on the  basis th a t a fte r a tta in in g  18 yea rs  o f age, the  p la in t if f  ‘ w ill be able to make his ow n decisions abou t his 
money. He w ill be able to engage his ow n advisers and do his ow n research. He w ill be able to g ive instructions to 
those who assist him. In pa rticu la r he w ill be able to use the in te rne t and emails.'*0

The net a m o u n t rece ived by th e  p la in t if f  (a fte r any d e d u c tio n s  fo r  c o n tr ib u to ry  ne g ligence , rep aym e n ts  an d /o r 
p a ym e n t o f s o lic ito r  and c lie n t costs) w ill d e te rm in e  th e  q u a n tu m  o f fu n d  m a n a g e m e n t co s ts .T h is  is because it is the  
net a m o u n t th a t w ill u lt im a te ly  be m anaged by the  tru s te e  on th e  p la in tiff 's  beha lf.

Tw o approaches m ay be taken  in assessing the  a p p ro p ria te  a llo w a n ce  fo r fu n d  m a n a g e m e n t costs:
(1) to  assum e th a t m o n e y  w ill be d ra w n  fro m  the  fu n d  to  s u p p o rt the  p la in t if f  at a c o n s ta n t rate fro m  in ce p tio n  so 
th a t th e  fu n d  d im in is h e s  to  zero ove r th e  ap pe lla n t's  life  exp ec tan cy  (a con cep t ca lled  's tra ig h t line  a m o rtis a tio n ') ; 
o r
(b) to  assum e th a t the  fu n d  w o u ld  in it ia lly  increase as it gene ra ted  in com e fro m  in ve s tm e n ts  in excess o f 
e xp e n d itu re , and then  d e c lin e .51

W h e th e r o r no t s tra ig h t line  a m o rtis a tio n  sh o u ld  a p p ly  w ill depend  on w h e th e r th e  cap ita l sum  is like ly  to  dep le te  
at a c o n s ta n t rate over the  expected  life  o f the  fu n d : W aller v Suncorp M etw ay Insurance Ltd. In Waller, the  
a p pe lla n t's  m o th e r had been pa id  $670 per w eek fo r  her se rv ices  as a care r in the  past and it w as a n tic ip a ted  tha t 
she w o u ld  c o n tin u e  to  be pa id  fo r  her se rv ices in fu tu re  fro m  the  fu n d .T h e  s tra ig h t line  a m o rtis a tio n  approach w as 
ap p lied , w h ich  resu lted  in th e  co m m is s io n  be ing  cha rged by an a d m in is tra to r be ing  reduced by half.

D am ages fo r  fu n d  m a n a g e m e n t costs can no t be reduced  fo r  c o n tr ib u to ry  ne g ligence , as th is  w o u ld  resu lt in a 
d o ub le  re d u c tio n  and w o u ld  leave the  p la in t if f  w ith  in ad equ a te  fu n d s  to  m anage his o r her finances . In Nicholson v 
Nicholson, K irb y  P s ta ted :52

'[I] w ou ld  accept the appellant's a rgum ent tha t to reduce this head o f damages w ou ld  invo lve a double reduction. 
The reason th is head o f dam age is a llow ed is because the p la in t if f  is incapable (e ither in te llec tua lly  o r physically) 
o f m anaging the damages which have been awarded. To reduce the fund m anagem ent fee fo r con tribu to ry  
negligence w ou ld  leave a p la in t if f  w ith  inadequate funds to m anage his damages. That w ou ld  defeat the very 
purpose o f  p rov id ing  dam ages on that head. A lthough  the am oun t a llow ed fo r fund  m anagem ent is part o f  the 
damages recoverable, it  w o u ld  no t be ju s t o r equitable to reduce this com ponent fo r co n tr ib u to ry  negligence. ' 53

LIFE EXPECTANCY

The assessm en t o f life  exp ec tan cy  im p acts  on a lm o s t all heads o f dam age in cases in v o lv in g  ca ta s tro p h ic  in ju rie s .
It is usua lly  the  f irs t  and o ften  m o s t h ig h ly  con tes ted  m a tte r to  be d e te rm in e d  in an assessm en t o f dam ages, as it 
p rov ides  the  basis on w h ich  th e  dam ages fo r  fu tu re  a tte n d a n t care, m ed ica l expenses and o th e r recu rren t expenses 
are to  be in cu rred . It is a m a tte r th a t in vo lve s  th e  in te rp la y  o f m ed ica l ev idence, s ta tis tica l ev idence  and o th e r expe rt 
ev idence  reg a rd ing  the  s tan da rd  o f care a ffo rd e d  to  th e  p la in tiff.
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A recent case study
In a recent case, Victorian WorkCover A u th o rity  v Asixa  
Pty Ltd & Ors,54 Kaye J in the Supreme Court of Victoria 
provided a detailed analysis of the assessment of life 
expectancy.

As a starting point, the plaintiff relied on detailed 
evidence as to the nature and quality of the care that had 
been provided to him, and the gratuitous care provided 
by his parents.The court accepted that the level of 
care accorded to the plaintiff was first class and quite 
exceptional.

There were no specific studies identifying the impact 
of quality of care on a chronically brain injured person 
such as the plaintiff. Nonetheless, the plaintiff adduced 
evidence from a rehabilitation specialist (Professor 
Rawicki) and a general practitioner (DrTierney) to 
support the view that the level of proactive management 
of his condition had a significantly beneficial effect on 
his life expectancy. Kaye J accepted that the plaintiff's 
prospects of survival were enhanced by the standard of 
care he received.55

The medical experts relied on by each party took 
very different approaches to the assessment of life 
expectancy.The plaintiff's experts relied almost 
exclusively on their own anecdotal experience, while 
the defendant's experts placed primary weight on the 
conclusions of the defendant's expert statistician.56

The expert statisticians relied on by each party 
also took different approaches.The plaintiff's expert, 
Professor Jane Hutton, relied on a combination of a 
cerebral palsy register study and a method referred to as 
the 'Disability Rating Scale'.57The defendant's expert, Dr 
Shavelle, relied on five studies of the life expectancy of 
severely disabled persons. He made adjustments to the 
life expectancy, which was stated in each study, to allow 
for differences that he considered existed between the 
disabilities of the cohorts which were the subjects of the 
studies, and the disabilities of the plaintiff.58

At the conclusion of the evidence of other witnesses 
in the case, the trial was adjourned in order to enable 
the statisticians relied on by each party to confer and 
prepare a joint report, setting out the common ground 
and the differences between them. Kaye J commented 
that this approach was particularly helpful in assisting 
him to reach a decision.59

Ultimately, Kaye J noted that 'no  va lid  reason has 
been iden tified  as to how, o r why, I shou ld  p re fe r the 
views o f one expert over the other'.60 In any event, His 
Honour placed significant weight on the approach taken 
by the defendant's expert neurologists:

'In m y view, the basic approach to the issue o f life  
expectancy by Professor Davis, Professor Starke and  
Dr King, is the correct and appropria te  means o f  
estim ating  Wally's life expectancy. As I have stated,
I do no t accept that the substantia l experience o f

Professor Rawicki and D rT ie rney and the ir estimates- 
based on that experience have p rim a ry  w e igh t in 
dete rm in ing  this issue. Rather, I consider tha t the m ore  
sound and appropria te  m ethod  o f dealing w ith  the 
question is to base such an estim ate on the sta tis tica l 
evidence (adjusted fo r the reasons which I have 
already given) and to ad just it by g iv in g  appropria te  
w e igh t both to the exceptional q u a lity  o f  care g iven  
to W ally and also to the anecdota l experience o f  
Professor Rawicki and D rT ierney .'61 

His Honour concluded that 'the appropria te  sta tistica l 
basis shou ld  com prom ise  a synthesis o f  the adjusted  
estim ates o f Dr Shavelle and Professor H utton; tha t is, 
in the range o f 14 to 18 years. To tha t sta tis tica l basis 
shou ld  be added an appropria te  allow ance fo r the 
exceptiona lly  high qua lity  o f  care p rov ided  to Wally.62The 
estimate reached was 20 years, which accorded with the 
evidence of DrTierney.63

Evidentiary considerations in assessing life expectancy
The approach taken by Kaye J in Asixa  suggests that 
in preparing a case involving a determination of life 
expectancy, consideration should be given to calling 
evidence from:
(a) an expert or experts in medical statistics;
(b) a physician in rehabilitation medicine;
(c) specialist surgeons or consultants in the field 

relevant to the injury; and/or
(d) a general practitioner with a special interest in the 

field of the plaintiff's injury.
Generally speaking, a medico-legal expert may provide 
relevant evidence as to:
(a) the nature and extent of the plaintiff's condition 

including whether any special or additional risk 
factors are likely to significantly impact on life 
expectancy;

(b) the major cause of mortality for people with the 
plaintiff's condition; and

(c) any anecdotal personal experience of the medical 
practitioner in working with patients suffering from 
the same or similar condition to the plaintiff.

In order to deal thoroughly with the considerations 
relevant to the issue of life expectancy, the medical 
evidence should address the statistical evidence (with 
any relevant adjustments made for the particular 
circumstances of the plaintiff) and the quality of care 
given to the plaintiff. Where there is a significant 
contest as to the appropriate statistical conclusions 
in a particular case, consideration should be given 
to obtaining a joint report from the experts involved, 
setting out the common ground and differences between 
them.
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CONCLUSION
The assessment of what is reasonably necessary to 
compensate a catastrophically injured plaintiff will 
always involve an element of value judgment. As modern 
technology evolves, so too does the quality of life that 
can be afforded to the catastrophically injured.

An analysis of the Australian case law over the last 
decade or so reveals assessments of damages that are 
increasingly respectful of the individual's right to lead 
a life that is as independent, stimulating and dignified 
as possible.This is reflected in the types of allowances 
made for complex care regimes, computer technology, 
mobile telephones, education and holiday allowances, 
private hydrotherapy pools and specialised motor vehicle 
expenses.

When preparing and assessing a case involving 
catastrophic injury, care should be taken to obtain 
credible and thoroughly researched expert evidence as to 
both the issue of life expectancy and the various 
potential heads of damage. ■
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