
In NSW in recent years, there has been an increased reliance upon Part 5 
of the Civil L iab ility  A ct by lawyers acting on behalf of public authorities.
As a consequence, there have been court decisions which, to a large extent, 
explain how these sections are, and may in future, be interpreted.This article 
outlines some of the more salient decisions and what has been said about 
each of the sections in Part 5.These have also produced helpful indications for 
plaintiff lawyers in contemplating commencing, and conducting, cases against 
public authorities. Despite the predictions of ruinous outcomes for plaintiffs 
(anecdotal), this article provides suggestions on how to avoid becoming 
another notch on a claims manager's belt. »
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FOCUS ON LIABILITY OF PUBLIC AUTHORITIES

P art 5  of the Civil Liability 
Act 2002  (N S W ) (C LA ) 
deals w ith the tortiou s  
liability of public  
au thorities. It applies  

also to  cases b ro u g h t against a p ublic  
au th o rity  w h ere  dam ages are sou gh t  
in  ‘an action for breach of contract or 
any other action’ ( s 4 0 (2 ) ) .  It d oes n ot 
ap p ly  to the exclu sio n s listed in  s 3 B 3  
To m y  k now ledge, the b read th  of the  
exp ressio n  ‘any other action’ has n o t yet 
b een  tested .

In co n sid erin g  bringing an  actio n  
against a p u b lic authority, it w ould  
be profitable to  con sid er w h at the  
A ct’s p rovisions con tem p late  as 
d eservin g of p ro tectio n  for p ublic  
au th o rities. S ection  4 1  defines w hat 
a p u b lic au th o rity  is. It lines up  the  
u su al su sp ects , in clu din g the C row n , 
a g o v ern m en t d ep artm en t, a public  
h ealth  organ isation  w ithin  the m ean in g  
of the Health Services Act 1 9 9 7 ,  a local 
co u n cil o r any p ub lic or local au th o rity  
co n stitu ted  b y o r  u n d er an A ct. It also  
in clu d es p erson s actin g  in a public  
official capacity , and p erson s o r bodies  
defined as an  au th o rity  by regulation .

It w ou ld  require careful 
co n sid eratio n  of the legislation  before  
co m m e n cin g  an  actio n , o r jo in in g  a 
p u b lic authority, in o rd er to determ in e  
w h e th e r the p rosp ective d efendant has  
available to it the various p rotection s  
afforded by P art 5.

S ection  4 2  ap pears to restate  
c o m m o n  law  p rin cip les relating to a 
d eterm in atio n  as to w h eth er a d uty  
of care  exists, o r  w h eth er a b reach  of  
th at d u ty  o ccu rre d . F o r  exam p le , the  
financial reso u rces of the au th o rity  
are relevant (s 4 2 (a ) ) ,  b ut n o t the  
gen eral a llocation  of th ose resou rces  
(s 4 2 (b ) ) .  R ecou rse  is required  to the  
‘broad range of its activities’, and  n ot 
ju s t to the activ ity  the sub ject o f the  
claim  (s 4 2 (c ) ) ,  and it m ay rely u p o n  
evid en ce  of its co m p lian ce  w ith  general 
p ro ced u res  an d  applicable stand ard s  
as p ro o f of the p ro p er exercise  of its 
fu n ctio n s (s 4 2 (d )) .

W h e n  m et w ith  a defence citin g  
s 4 2 ,  it w ou ld  be p ru d en t for the  
p ra ctitio n e r to  seek  detailed  p articu lars  
(m u c h  in the sam e p ro lix  fashion  
so u g h t b y d efen d an ts’ so licito rs). It 
w ou ld  n o t be sufficient, in m y view,

for an  au th o rity  sim p ly  to p ro d u ce  its 
an nu al rep o rt in resp on se to  a p ro p er  
request for p articu lars.

T h ese are m u ch  the sam e p articu lars  
th at w ere form erly  req u ested  by  
plaintiffs’ law yers seekin g to  establish  
b reach  of d u ty  in a cco rd a n ce  w ith  the  
‘Mason calculus:’2:

T h e  p ercep tio n  of the reason ab le  
m a n ’s resp on se calls for a 
con sid eratio n  of the m ag n itu d e  
of the risk and the d egree of the  
p rob ab ility  o f its o c c u rre n ce , alon g  
w ith  the exp en se , difficulty and  
in co n v en ien ce  of taking alleviating  
actio n  and  any o th er con flictin g  
responsibilities w h ich  the d efendant 
m ay have. It is on ly  w h en  these  
m atters  are b alan ced  ou t th at the  
tribunal of fact can  con fid en tly  assert 
w h at is the stand ard  of resp on se to 
be ascrib ed  to the reasonable m an  
p laced  in the d efen d an t’s p o sitio n .’

It should  n o t be th o u g h t th at the m ere  
recitation  of s 4 2  in a defen ce reverses  
the trad ition al on u s of p ro o f carried  by  
plaintiffs. T h at on u s still rem ain s in the  
sense th at the plaintiff has to  establish  
b o th  d u ty  an d  b reach .

H ow ever, an  evidential on u s shifts 
to the defen dan t o n ce  the sectio n  is 
pleaded  in a defence to sh o w  why, 
h avin g regard  to  the su b section s of  
s 4 2 ,  eith er n o  duty, o r n o  b reach  has  
o ccu rre d . Usually, it has acce ss  to  this 
in form ation  an d , if it is n o t p ro d u ced  
at trial, it will allow  a plaintiff to  raise  
a Jones v Dunkel in ference th at w ou ld , 
in all probability, defeat the d efen d an t’s 
reliance u p o n  the se ctio n .3

In th at sense, it is fair to  say  that 
there is a shifting on u s. H e n ce , there  
is m u ch  to  be gained  b y ascertain in g  
well in ad van ce  o f the trial w h at facts  
and  evid en ce the d efen dan t will seek  
to prove o r ad d u ce  to satisfy the  
evidential o r p ersuasive req u irem en ts  
of the defence.

B oth  s 4 3  an d  s 4 3 A  su p erim p o se  
an  ad ditional req u irem en t u p o n  the  
c o m m o n  law  d u ty  of care  ow ed  b y  
a public authority. T h at is to  say, n o t  
only m u st a plaintiff prove a case at 
c o m m o n  law, b ut n o  p ub lic au th o rity  
can  be held  to  be liable u n less the  
plaintiff can  establish  that th e  public  
au th o rity  h ad  acted  unreasonably, 
o r in the case  of a failure to  act,

th at such  failure w as u nreasonab le.
This is referred to as ‘Wednesbury 
unreasonableness’ test4.

Various d ecisions h ave b een  referred  
to  by Giles JA  in Allianz Australia 
Insurance v RTA5 as illustrative of the  
range of ju d icial in terp retation  of 
w h at that m ean s. F ro m  L ord  Greene  
n otin g  that ‘something overwhelming’6 
is required , to  B ren n an  J  in Attorney 
General of New South Wales v Quin7 
th at the action  cou ld  n o t be review ed  
unless it am o u n ted  to  ‘an abuse of 
power’ and that the basis for judicial 
review  ‘is extremely confined’. In 
Bromley London Borough Council v 
Greater London Council,8 L ord  D iplock  
describ ed  su ch  an u n reaso n ab le  
decision  as one ‘so devoid of plausible 
justification that no reasonable body 
of persons could have reached it’ and, 
similarly, he said in Council of Civil 
Service Unions v Minister for the Civil 
Service,9 in relation  to a d ecision  .. 
which is so outrageous in its defiance 
of accepted moral standards that no 
sensible person who applied his mind to 
the question could have arrived at it’. In 
Secretary of State v Education & Science 
v Tameside Municipal Borough Council10 
he d escrib ed  co n d u ct \ .. which 
no sensible authority acting with due 
appreciation of its responsibilities would 
have decided to adopt’.

It is clear that n ot all ju d g es  in 
A ustralia have shared  th e extrem e  
language u sed  by L ord  D iplock . In  
Minister for Immigration and Cultural 
Affairs v Eshetu," the c o u rt co m m en ted  
that:

‘S om eone w h o disagrees strongly  
w ith  so m eo n e else’s p ro cess  of 
reason in g on  an issue of fact m ay  
exp ress  su ch  d isag reem en t by  
d escrib in g  the reason in g  as “illogical” 
o r “u n reaso n ab le”, o r even  “so  
u nreasonab le th at n o  reason ab le  
p erso n  co u ld  ad op t it”. If th ese are  
m erely  em p h atic  w ays o f saying  
th at the reason in g  is w ro n g , then  
th ey m ay  have n o  p a rticu lar legal 
co n se q u e n ce .’

In o th er w o rd s, som eth in g  
u n reaso n ab le  in that n o  reasonable  
p erso n  co u ld  ad op t it is n o t sufficient. 
In the sam e case , the co u rt ap p roved  
the follow ing passage from  the  
ju d g m e n t o f Lord  B rightm an  in
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FOCUS ON LIABILITY OF PUBLIC AUTHORITIES

P u h lh o f e r  v H ill in g d o n  L o n d o n  B o ro u g h  

C o u n c il: 12

‘Where the existence or non­
existence of a fact is left to the 
judgement and discretion of a 
public body and that fact involves 
a broad spectrum ranging from 
the obvious to the debatable to 
the just conceivable, it is the duty 
of the court to leave the decision 
of that fact to the public body to 
whom Parliament has entrusted 
the decision-making power save 
in a case w h e re  it is o b v io u s  th at  
th e  p u b lic  body, c o n s c io u s ly  
o r  u n c o n s c io u s ly  are  a c tin g  
p e rv e r s e ly .’ [Authors emphasis] 

Academia appears to have taken 
the view that ‘o n ly  th e  g r o s s e s t  

u n r e a s o n a b le n e s s  w ill i n v a l id a te  th e  

e x e r c is e  o f  a  s t a tu t o r y  d is c r e t i o n ’.

Notwithstanding the criticism that 
has been made of the application 
of an administrative law criteria to 
a negligence action by Campbell JA 
in RTA v R e f r ig e r a te d  R o a d w a y s  P ty  

L im i te d ;13 HoebenJ in R ic k a r d  v A ll ia n z  

A u s t r a l i a  L im i t e d 14 and by Giles JA in 
R ic k a r d  v A l l i a n z  A u s t r a l i a  L im i te d ,15 it 
appears that where a plaintiff pleads a 
breach of a statutory duty under either 
s43 or s43A, there will be a need to 
prove, in addition to the common 
law requirements, an additional 
requirement of unreasonableness.

Given that difficulty, together with the 
uncertainness as to the precise level 
required to establish Wednesbury 
unreasonableness, my advice to 
prospective plaintiffs’ practitioners is 
that, unless it is absolutely essential, 
a statutory count should not be 
included.

When confronted with a pleading 
invoking the application of s43A, a 
number of additional matters ought 
to be considered. It is clear that 
a public authority pleading s43A 
has an evidentiary onus to prove 
the particular facts that permit it to 
rely upon that defence: see RTA v 
R e f r ig e r a te d  R o a d w a y s .16

Additionally, the public authority 
must plead the section. It is insufficient 
for a public authority simply to aver 
that it relies on Part 5 of the CLA.
In B e llin g e n  S h ir e  C o u n c il v C o la v o n  

P ty  L im i t e d ,17 the Court of Appeal 
rejected the authority’s entitlement to 
rely on s43A when, after the close of 
submissions, it purported to rely upon 
that defence, and, while s43A was not 
specifically pleaded, the defendant 
had nonetheless pleaded an ‘umbrella’ 
defence relying on ‘Part 5’ of the CLA.

In rejecting the Council’s purported 
reliance on s43A, BeazleyJA made 
these observations:
• That the plaintiff had brought a case

at common law, relying upon those

principles rather than any statutory 
obligation cast upon the defendant 
council and, thus, s43A had no 
application.

• Because the defence had been raised 
after the evidence had concluded, 
the plaintiff was prejudiced in
that he was denied any adequate 
opportunity to consider his position.

• As to whether s87 of the R o a d s  A c t  

1993 (NSW) concerned a special 
statutory power, Her Honour 
observed:

There does not appear to be any 
rule that could or should be applied 
generally or uniformly to determine 
whether an entity acts pursuant to a 
special statutory power.’
• While it did not form part of the 

r a t i o  d e c id e n d i of the case, Her 
Honour concluded that because the 
council owned the road and had 
the same rights as a property owner 
with regard to the road, that it was 
‘d if f ic u lt  to  se e  t h a t  its  e n t i t l e m e n t  to  

in s ta l l  g u id e  p o s ts  is p u r s u a n t  to  a  

s p e c ia l  s t a t u t o r y  p o w e r ’. ' 8

The special statutory power needs to 
be carefully considered. Its ambit, in 
my view, is not as wide as has been 
postulated. If we consider a road 
authority, for example, its statutory 
remit to effect roadworks arises out 
of various pieces of legislation, such 
as the R o a d s  A c t 1993 (NSW) and the »
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FOCUS ON LIABILITY OF PUBLIC AUTHORITIES

. . .  t h e r e  i s  m u c h  t o  b e  g a i n e d  b y  

a s c e r t a i n i n g  w e l l  i n  a d v a n c e  o f  t h e  

t r i a l  w h a t  f a c t s  a n d  e v i d e n c e  t h e  

d e f e n d a n t  w i l l  s e e k  t o  p r o v e  o r  a d d u c e  

t o  s a t i s f y  t h e  e v i d e n t i a l  o r  p e r s u a s i v e  

r e q u i r e m e n t s  o f  t h e  d e f e n c e .

Road Transport (Safety & Management) 
Act 1 9 9 9  (N S W ). R oads au thorities  
have argued , n o t alw ays successfully, 
th at everyth in g  co n ce rn in g  actio n s  
p erfo rm ed  u n d er a pow er, as far as 
ro ad w o rk s are co n ce rn e d , is covered  
b y this special statu to ry  exem p tio n .
I do n o t co n sid er th at, for exam p le , a 
failure to w arn , o r th e use of a w arn in g  
sign, o r a failure to in sp ect, necessarily  
involve the ap plication  of a special 
sta tu to ry  pow er. F o r  th at m atter, I do  
n ot co n sid er th at any activ ity  relating  
to the exercise  of a p ublic au th o rity ’s 
sta tu to ry  p ow ers is an activ ity  likely to  
be regarded  as an exercise  of a ‘special 
sta tu to ry  p o w er’. T here are a n u m b er  
of reason s for this view :
1. In Refrigerated Roadways, C am pbell 

JA  a ttach ed  significance to  the  
w ord s ‘is based’ as a reason  for 
exclu d in g  or restrictin g  the  
ap p lication  of s4 3 A . W h e re  a 
plaintiff m ak es n o m en tio n  of
an y sta tu to ry  pow er, o r of any  
n egligence associated  w ith  the  
exercise  of any sta tu to ry  pow er, 
and  ru n s its case p urely based  on  
c o m m o n  law, then  ‘I do not see how 
the alleged liability could be “based 
on” the RTA’s exercise of, or failure 
to exercise, any special statutory 
power’;19

2 . T h e au th o rs  of the Ipp R eport 

specifically  rejected  a suggestion  
th at a public au th o rity  sh o u ld  have  
a defence in an sw er to ‘any claim 
for negligence in the performance of 
a statutory function’.20 T he au th o rs  
reason ed , citin g  an  exam p le  o f an  
em p loyee of a p ub lic au th o rity  
cau sin g  an  accid en t by driving  
negligently in the co u rse  o f the  
p erfo rm an ce of som e sta tu to ry

fu n ctio n  of the authority, th at ‘the 
mere fact that an accident occurred in 
the course of the performance of the 
statutory function should not displace 
the operation of the ordinary rules of 
liability and allow the policy defence 
to be pleaded;’

3 . T h e h isto rical co n te x t of the  
in sertion  of s 4 3 A  in 2 0 0 3  is 
im p o rtan t to  n ote. C am pbell JA  
in Refrigerated Roadways ob served  
that s 4 3 A  w as a d irect legislative  
reaction  to the ju d g m en t of A dam s  
J  in Presland v Hunter Area Health 
Service.21 In th at case , A dam s J  
aw ard ed  d am ages to a m en tally  
d iso rd ered  p erson  w h o m  the  
defen dan t h ad  failed to  detain  in 
a p sy ch iatric  facility, and  w h o, 
w ithin  h o u rs o f his u n fortu n ate  
release, h ad  killed som eb od y  
ab ou t w h o m  he had  a delusion . 

T he fact th at the C o u rt of A ppeal 
reversed  the decision  of A dam s J  is n ot 
to the p oin t. T he p ow er o f a m ed ical 
su p erin ten d en t to  detain  a m en tally  
disord ered  p erso n , specifically  
con ferred  b y the Mental Health Act 
1 9 9 0  (N S W ), is a clear exam p le  o f  a 
‘special statutory power’. C am pb ell JA  
in Refrigerated Roadways cites it as an  
exam p le  an d , in th at case , re jected  
the RTAs sub m ission  th at s i 2 0  of the  
Roads Act con ferred  u p o n  the RTA a 
special sta tu to ry  pow er.

It is w o rth  n otin g  that the H igh  
C o u rt h as co n tem p lated  b u t n ot 
definitively d eterm in ed  the ap plication  
of s4 3 A . It said in  Sydney Water 
Corporation v Turano th at the sectio n  
had an  ‘uncertain reach’.22

T h e H igh C o u rt did n o t have to  
m ake any d eterm in ation  as to the  
am bit o r ap p lication  of s 4 3 A  as th e

defence h ad  n ot b een  relied u p o n  in 
th at case. H ow ever, in obiter, th e C o u rt 
referred  to -  p erh ap s as an in dication  
of its thinking:
• ‘P rofessor A ro n so n  h as w ritten  

o f s4 3 A  th at it is im p o rtan t to  
u n d erstan d  its sco p e , . . .

• ‘W e know  from  Hansard th at the 
sectio n  w as in ten d ed  to ap p ly  to 
d o cto rs  p erfo rm in g  certification  
roles u n d er the m en tal h ealth  
legislation. By an alogy an d  equally  
unfortunately, it m ay  also apply in  
the co n te x t of p olice  w atch  h ou ses  
and  p rison s, b u t n o th in g  is certain .

• P rofessor A ron son  refers to  the  
definition  of special s ta tu to ry  pow er 
n o tin g  th at the sectio n  refers to 
“p o w e r” and  “au th o rity ” separately.

• ‘T h e idea ap pears to have been  to  
distinguish  s ta tu to ry  au th o rity  per se 
... from  statu tes  p erm ittin g  coercive  
acts  o r n o n -co n sen su al d epriving  
acts. If th at is c o rre c t, th en  one
of the lim its to the se ctio n ’s scope  
is th at the d efen dan t m u st have  
received  sta tu to ry  au th o rity  to  act in  
a w ay that ch an ges, creates  o r  alters  
p eo p le ’s legal statu s o r rights or  
obligations w ith o u t th eir co n se n t.’23 

It is m o re  th an  cu rio u s, w ith o u t any  
need  to refer to th at op in io n , w h y the  
H igh C o u rt did so.

M y view  o f th is, w ith  som e  
trep id ation , is th at it is an  in d ication  
that the H igh C o u rt will n o t give 
s 4 3 A  the b road  sco p e  o r ap p lication , 
n o r in deed  the definition  th at p ub lic  
au thorities have sou gh t to  have  
applied.

B eazley JA  in Bellingen Shire Council 
v Colavon d id  n o t n eed  to  d ecid e w h at 
the b read th  of s4 3 A  en tailed , it w as 
n o t n ecessary  for h er d ecision ; only the  
question  of w h eth er a d efen dan t ou gh t  
be p erm itted  to am en d  its d efence to  
refer to s 4 3 A  after the evid en ce had  
b een  co m p leted . She did  co m m e n t, 
h ow ever:

‘. .. the meaning of “special statutory 
power” is unclear. ’

W h ile  it is m y view  th at the m ean in g  
of ‘special statutory power’ ou gh t to  be  
read  d ow n  in the m an n er suggested  
by P rofessor A ron son , it w ou ld  still 
be n ecessary  for p ractitio n ers  to seek  
detailed  p articu lars  of the w ay  in  
w h ich  a p ub lic au th o rity  alleges it has
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d erived  its ‘special statutory power’.
S ection  4 4  applies to  c ircu m stan ces  

w h ere the plaintiff has alleged th at 
the p ub lic au th o rity  has failed to  
exercise  a reg u lato ry  pow er. A lthough  
1 have suggested  th at a plaintiff ou gh t  
to avoid  p leadin g a case citin g  a 
reg u lato ry  co u n t, preferrin g instead  
a co m m o n  law  cau se  of actio n , there  
m ay be c ircu m sta n ce s  that m an d ate  a 
reg u lato ry  co u n t.

Like s 4 3 A , m y view  is th at s 4 4  has  
a lim ited  ap p lication . S ection  4 4 ( 2 ) ,  
alth ou gh  p refaced  w ith  the w ord s  
‘. .. without limiting what constitutes 
a function to regulate an activity ... a 
function to issue a licence, permit or 
other authority’, it m ay  be successfu lly  
argued , as in  Rickard v Allianz Insurance 
Limited,24 th at the in ten tion  of s 4 4  
w as to lim it the sco p e  of the defence  
to co u n cil’s p o w er to issue licen ces, 
etc . Its ap p lication  to  road  cases w as  
specifically  rejected  b y H oeb en  J  in 
th at case.

S ection  4 5  refers only to road  
authorities and  req u ires the plaintiff 
to prove th at the au th o rity  h ad  ‘actual 
knowledge of the particular risk’ before  
liability can  a tta ch  for th eir failure 
to act. If raised  as a d efence, care  
n eeds to be taken  to ascertain , eith er  
th rou gh  p articu lars , in terrogatories  
o r discovery, o r a co m b in atio n  of all 
th ree, as to w h at the road  au th o rity ’s 
‘actual knowledge’ w as. P ractitio n ers  
should  b ear in m in d  w hat th e C o u rt  
of A ppeal said in North Sydney Council 
v Roman25 ‘. .. that constructive or 
imputed knowledge is insufficient and that 
the ‘actual knowledge’ has to he of the 
particular officer of the authority who has 
the authority to effect the remedy, defect 
or repairs’.

CO NC LUSIO N
W h ile Keith Rewell SC took  the view, 
in a p ap er p resented  to the A ustralian  
Law yers A lliance on  the ‘Liability  
of O ccu p iers  and R oad A u th orities’ 
in N ov em b er 2 0 1 1 ,  that the 
co m m e n ce m e n t o f cases against public  
au thorities is ‘not for the fainthearted’. 
W h ile I en dorse th at op in ion , I d o  n ot 
con sid er that co u rts  in the future will 
be likely to apply the ap parently  severe  
restriction s that ap p ear to the exten t 
that on ce w ere th ou gh t, ap art from  s 4 5 .

T h ere are a n u m b e r of p recau tio n s  
th at ca n  be tak en  to  elim inate or  
d im in ish  the risk  of a successfu l P art 5  
d efen ce. T h ese include:
(a) C o n sid er firstly w h eth er the  

p ro p o sed  d efendant is a ‘public 
authority’ w ith in  the definition  set 
o u t in s 4 1 ;

(b ) P ru d en t p ractitio n ers  ou gh t to take  
care  to  avoid  p leadin g a ‘statutory’ 
cau se of ac tio n  w here possible; the  
p referen ce b ein g for a c o m m o n  
law  cau se o f actio n ;

(c )  As w ith  all defences, b u t 
p articu larly  th ose th at p lead  P art 5  
defen ces, it is im p o rtan t to ensure  
th at the defen dan t specify exactly  
w h at sectio n  o r  section s of P art 5 
u p o n  w h ich  th ey rely an d  w h at 
p articu lars  entitle th em  to  reliance  
o r p ro tectio n ;

(d ) P articu lars  ou gh t be sou gh t so as 
to:
(i) in form  as to the facts and  

allegations said to  give rise to  
the d efen ce; and  to

(ii) lim it the d efen d an t’s 
relian ce at trial on ly  to those  
m atters  w h ich  th ey have  
particu larised .

(e) If a s4 3 A  defence is raised , an d , 
after p articu lars  of w h at the  
defen dan t alleges give rise to a 
‘special statutory power’ have been  
received , co n sid eratio n  ou gh t be 
given to an  ap p lication  to strike  
o u t th at p art o f the d efen ce that 

raises the s 4 3 A  d efen ce. ■

Notes: 1 These inc lude in te n tiona l to rts , 
d u s t d iseases, tob acco  re la ted  in juries, 
m o to r acc iden ts , w o rke rs ' com pensa tion , 
fo r exam ple. 2 Wyong Shire Council v Shirt 
(1980) 146 CLR 40 a t pp47-8. 3 (1959)
101 CLR 298. 4 In Associated Provincial 
Picture Houses Limited v Wednesbury 
Corporation (1948) 1 KB 223, Lord G reene 
M R  d e te rm in e d  tha t:

'I f  a dec is ion  on a c o m p e te n t m a tte r is 
so unreasonab le  th a t no reasonab le  au­
th o r ity  cou ld  eve r have co m e  to  it, the n  
the  co u rts  can in te rfe re . That, I th ink , is 
qu ite  righ t; bu t to  prove a case o f th a t 
kind w o u ld  requ ire  so m e th in g  qu ite  
o v e rw h e lm in g  . . . '

5 Allianz Australia Insurance v RTA (2010) 
N S W C A  328. 6 Associated Provincial 
Picture Houses Ltd v Wednesdbury 
Corporation (1948) 1 KB 223. 7 Attorney- 
General of New South Wales v Quin (1990) 
171 CLR 1 at p36. 8 Bromley London 
Borough Council v Greater London

Council (1983) 1 AC 768. 9 Council of Civil 
Service Unions v Minister for the Civil 
Service (1985) AC 374 at p410. 10 Secretary 
of State v Education & Science v Tameside 
Municipal Borough Council (1977) AC 1014.
11 Minister for Immigration and Cultural 
Affairs v Eshetu (1999) 197 CLR 611.
12 Puhlhofer v Hillingdon London 
Borough Council (1986) AC 484 at p518.
13 RTA v Refrigerated Roadways Pty 
Limited (2009) N S W C A  263.
14 Rickard v Allianz Australia Limited
(2009) NSW SC 1115.
15 Rickard v Allianz Australia Limited
(2010) N S W C A  328. 16 RTA v Refrigerated 
Roadways (2009) N S W C A  263, paras 
316-17 17 Bellingen Shire Council v 
Colavon Pty Limited (2012) N S W C A  34.
18 Ibid, para 38. 19 RTA v Regrigerated 
Roadways Pty Ltd (2009) N SW C A 263 at 
para 374. 20 A t para 10.21 (p156).
21 Presland v Hunter Area Health Service
(2003) NSW SC 754. 22 Sydney Water 
Corporation vTurano (2009) 239 CLR 
51 at p65. 23 M A ronson, 'G ove rnm e n t 
L iab ility  in N eg ligence ' (2008), Melbourne 
University Law Review 44, pp78-9. 
P rofessor A ronson  is a w e ll-respec ted  
a u th o r ity  on th is  and o th e r sub je c t m a tte rs . 
The fa c t th a t the  H igh C ourt has chosen 
to  c ite  his a rg u m e n ts  ex te ns ive ly  in its 
ju d g m e n t is te s ta m e n t to  th e  w e ig h t o f his 
au thority . 24 Rickard v Allianz Insurance 
Limited (2009) N SW SC  145.
25 North Sydney Council v Roman (2007)
69 N SW LR  at 240.
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