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1. BACKGROUND

The treatment of so-called ‘cultural’ products (books, magazines, film, television, radio, and
related products) has long been the subject of passionate debate in the World Trade
Organization (WTO), as well as its predecessor, the General Agreement on Tariffs and
Trade (GATT) 1947." In the last days of the Uruguay Round of international trade
negotiations in 1994, the United States and the European Union failed to resolve their
disagreement on this issue,” with the result that the relationship between trade and culture
under the current WTO agreements is fraught with uncertainty. In 1997, the WTO’s
Appellate Body rejected an argument by Canada that certain laws and regulations created to
protect its periodical industry had a cultural basis, finding instead that Canadian and foreign
periodicals are directly competitive or substitutable products, despite their different editorial
content, and that measures designed to ‘ensur[e] that Canadians have access to Canadian
ideas and information through genuinely Canadian magazines’ amounted to local industry
protectionism contrary to Canada’s national treatment obligations under GATT Article I1I
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of the 1994.° More than ten years later, it is China that has raised the cultural flag in a
dispute that addresses several previously unanswered questions concerning cultural products
in WTO law, the general exceptions in GATT Article XX of 1994, and the interpretation
of WTO members’ commitments under the General Agreement on Trade in Services
(GATS). For the first time, a WTO dispute concerning measures of ostensible cultural
policy played out against the background of the Convention on the Protection and Promotion of
the Diversity of Cultural Expressions, which was adopted by the General Conference of the
United Nations Educational, Scientific, and Cultural Organization on 20 October 2005
and entered into force on 18 March 2007.*

2. WTO-INCONSISTENT CHINESE MEASURES

In China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products (hereinafter China — Publications and Audiovisual Products),?
the Appellate Body considered a narrow range of issues arising from a United States challenge
to Chinese laws and regulations aftecting products such as books, newspapers, periodicals,
audiovisual home entertainment products, sound recordings, and films for theatrical release.
The Appellate Body largely endorsed the report of the Panel at first instance,” which had
found that China had acted inconsistently with: the ‘trading rights” provisions of its Protocol
of Accession to the WTO;’ its national treatment commitments under GATS Article XVII;
its market access commitments under GATS Article XVI; and its national treatment obliga-
tions under Article I1I:4 of GATT 1994.® These findings of violation stand, and China is
required to comply with the corresponding recommendation of the WTO’s Dispute Settle-
ment Body that it brings the offending measures into conformity with WTO law.

This case represents a major success for the United States, following its much more
limited success in an earlier complaint against China with respect to intellectual property
rights.” It also has broader systemic implications and confirms the significant changes taking
place as both China and other WTO members adjust to its accession to the organization,
which took place in late 2001."
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3. DISTINGUISHING BETWEEN GOODS AND SERVICES IN THE CONTEXT
of ‘CULTURAL’ PRODUCTS

With one exception, China — Publications and Audiovisual Products concerned solely physical
products. Nevertheless, a key aspect of China’s appeal related to the distinction in WTO
law between goods (which are typically governed by GATT 1994) and services (typically
governed by GATS). Although some cultural products — such as hard copies of books — are
clearly goods, others — such as television — take an intangible form and might therefore be
classified as services. The increasingly arbitrary distinction between goods and services
remains of vital importance in the WTO, particularly in the context of cultural products,
because of the different standards established under GATT 1994 and GATS. For example,
GATT 1994 imposes absolute obligations on all WTO members to accord national
treatment to the products of other members, whereas GATS imposes national treatment
obligations on each member only in service sectors in which that member has undertaken
national treatment commitments. Conversely, GATS omits certain exceptions that appear
in GATT 1994 with respect to cinematograph films (GATT Article IV) and subsidies
(GATT Article I1I(8)(b)).""

Before the Appellate Body, China contended that the Panel had erred in holding that
China had violated the terms of its Accession Protocol by limiting the business of importing
films into China to enterprises designated or approved by the State Administration on
Radio, Film, and Television and by subjecting the importation of audiovisual products to a
licensing system. The trading rights provisions in China’s Accession Protocol apply only to
goods and not to services, and China maintained that the relevant measures regulate not the
importation of goods but the content of films, the services associated with importation, and
the licensing of related copyrights.'> The Appellate Body responded:

We do not see the clear distinction drawn by China between ‘content’ and ‘goods’. Neither do we
consider that content and goods, and the regulation thereof, are mutually exclusive. Content can be
embodied in a physical carrier, and the content and carrier together can form a good."”

Accordingly, the Appellate Body agreed with the Panel that the relevant Chinese measures,
even if focused on film content, necessarily regulate the importation of goods because the
content is embedded in a physical film reel.'* Moreover, just as the services aspects of a
periodical (editorial and advertising content) may be subject to GATS while the physical
product embodying those aspects is simultaneously subject to GATT 1994," so too the fact
that China’s contested measures may affect both goods and services does not shield them
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from the application of China’s trading rights obligations with respect to goods under its
Accession Protocol."®

The Appellate Body’s reasoning on this issue suggests that a WTO member who has
refrained from making specific commitments in respect of audiovisual services such as film
distribution under GATS cannot therefore claim an exemption from its GATT obligations
regarding the related physical audiovisual products such as digital video discs (DVDs).
Equally, the exceptions for hard copy cinematograph films in GATT Article IV are unlikely
to preclude the application of GATS to the services associated with the exploitation of
those films (such as motion picture projection services).

4. INTERPRETING GATS COMMITMENTS IN DYNAMIC SECTORS

The exceptional claim covering non-physical products in this dispute concerned a Chinese
prohibition on foreign-invested enterprises engaging in the electronic distribution of sound
recordings via the Internet. The primary question arising under this claim before both the
Panel and the Appellate Body was whether China’s GATS commitments extend to this
form of distribution. Specifically, China asserted that its national treatment commitments in
respect of ‘Sound recording distribution services’ in the audiovisual sector encompass
distribution of only hard copy sound recordings, for example, in the form of compact discs
(CDs). The Appellate Body upheld the Panel’s ruling that China’s national treatment
commitments regarding ‘Audiovisual Services: Sound recording distribution services’ do
extend to distribution of sound recordings through electronic means and that the prohibi-
tion is therefore inconsistent with those commitments.'” As the Appellate Body pointed
out, China chose not to include in its commitment an explicit indication that sound
recording distribution covered only distribution of physical media."®

The Appellate Body appeared to distance itself from certain reasoning in the Panel
Report by emphasizing that the meanings of the words ‘sound recording’ and ‘distribution’
in China’s GATS Schedule are not fixed as at the time of China’s WTO accession.
In reaching this conclusion, the Appellate Body cited a decision of the International Court
of Justice'” (a relatively rare occurrence)®” concerning the evolutionary nature of some
treaty terms.”' In contrast, the Panel had determined that ‘the technical feasibility or
commercial reality of a service at the time of a service commitment’ may be a relevant
circumstances in interpreting the scope of that commitment under Article 32 of the Vienna
Convention on the Law of Treaties.”> On that basis, the Panel assessed the period leading up to
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China’s WTO accession and concluded that the electronic distribution of sound recordings
was both technically feasible and a commercial reality well before that date.>> Rather than
overruling this interpretation, the Appellate Body rather awkwardly characterized the Panel
as not having ‘relied’ on the fact that electronic distribution of sound recordings was feasible
upon China’s accession: ‘the Panel simply found that this element did not establish that
China could not have undertaken a commitment on the electronic distribution of sound
recordings in 2001°.* In any case, the Appellate Body’s non-reliance on technical feasi-
bility and commercial reality at the time China acceded to the WTO must be correct, if
WTO members’ GATS commitments are to remain relevant notwithstanding technologi-
cal changes, particularly in dynamic sectors such as audiovisuals and telecommunications.>

This dispute thus makes clear that GATS obligations can apply to the distribution of
intangible products, including the electronic distribution of sound recordings. Several
uncertainties regarding the distinction between cultural goods and services remain.
In particular, is the distribution of audiovisual products in electronic form (such as via
television, the Internet, or mobile phone) a pure service subject only to GATS, or is it also
subject to GATT 1994? If treated as goods pursuant to GATT 1994, members could
impose customs duties on electronic transmissions of this kind, assuming this was techni-
cally feasible. China — Publications and Audiovisual Products does not resolve this issue; nor
have WTO members themselves been able to negotiate a solution. Instead, they have

. . . .26
agreed a temporary moratorium on imposing these duties.

5. AppLYING ARTICLE XX(a) BEYOND GATT 1994

The remaining part of China’s appeal in this dispute raises the relationship between cultural
policy and public morals. China claimed that certain measures that the Panel had found
inconsistent with China’s Accession Protocol were nevertheless justified as ‘necessary to
protect public morals’” within the meaning of GATT Article XX(a) because they form part

of ‘a content review mechanism .. .that operates to prevent the dissemination of cultural
goods with a content that has a negative impact on public morals in China’.>’
The challenged measures restricted the importation of reading materials and finished
audiovisual products to specified ‘import entities’, which were also involved in the process
of reviewing the content of these products. The Panel held, and the Appellate Body did not
question, that monitoring the content of cultural products and preventing their importation

if they contain prohibited content are measures to protect public morals.”® However, both
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the Panel and the Appellate Body found that certain conditions imposed on the designation
of import entities — including the exclusion of foreign-invested enterprises and enterprises
not owned by the Chinese State — were not necessary to protect public morals and therefore
fell outside the Article XX(a) defence.?” In interpreting the necessity test and other aspects
of Article XX(a), the Appellate Body relied on its own previous jurisprudence™ interpret-
ing both GATT Article XX paragraphs other than Article XX(a)*" and the ‘public morals’
equivalent to GATT Article XX(a) found in GATS Article XIV (a).*

The Appellate Body’s reasoning concerning Article XX(a) GATT diftered from the
Panel’s in one important respect. The Panel rejected China’s defence under this provision
on its merits, assuming arguendo that Article XX(a) operates as an exception to obligations in
China’s Accession Protocol.” The Appellate Body, although it has used a similar technique
itself in previous cases,”* implicitly criticized the Panel’s approach, rightly pointing out that
basing a decision on a mere assumption about the application of Article XX(a) could create
uncertainty and undermine a key purpose of WTO dispute settlement of providing security
and predictability to the multilateral trading system.”® Thus, the Appellate Body explained
that, in this particular case:

the absence of clarity on the issue of whether China may rely on Article XX(a) as a defence to a
violation of paragraph 5.1 of its Accession Protocol may leave the participants uncertain as to the
regulatory scope that China enjoys in implementation and as to whether any implementing measure
is, in fact, consistent with China’s WTO obligations or susceptible to further challenge in proceedings
under Article 21.5 of the DSU.**

The Appellate Body went on to determine that China could invoke Article XX(a) as a
justification for inconsistencies with the trading rights provisions in its Accession Proto-
col.’” The Appellate Body based its ruling on the introductory clause of paragraph 5.1 of
Part I of the Accession Protocol, which states that the trading rights provisions are
‘[w]ithout prejudice to China’s right to regulate trade in a manner consistent with the
WTO Agreement’. Nevertheless, the ruling could lend weight to an argument by China or
other members that have acceded to the WTO since its creation in 1995 that the
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exceptions in both GATT Article XX and GATS Article XIV apply to all the obligations
contained in their accession protocols.

More broadly, the Appellate Body’s decision that Article XX(a) applies to certain parts
of China’s Accession Protocol could foreshadow a potential willingness to apply the general
exceptions in GATT 1994 and GATS (or even other exceptions) to parts of the treaty other
than GATT 1994 and GATS. For example, while the legal arguments would be subject to
some doubt, GATT Article XX of 1994 could conceivably be relevant to the Agreement on
Subsidies and Countervailing Measures or the Agreement on Trade-Related Aspects of Intellectual
Property Rights. Similarly, GATT Article XXIV of 1994 could potentially apply to the
Agreement on Safeguards, prevailing over the most-favoured nation rule in Article 2.2 of that
agreement.”® Rulings on these issues must await another day, and the Appellate Body’s
careful reliance on the opening words of paragraph 5.1 of Part I of the Accession Protocol
ensure that it could in a future case insist that its decision with respect to the applicability
of GATT Article XX(a) to China’s Accession Protocol was limited to the particular factual
and legal circumstances at issue. Evidently, the wider the applicability of the public morals
exception in GATT Article XX(a) and GATS Article XIV(a), the greater the scope for
WTO members to maintain cultural policy measures in respect of goods and services,
whether traditionally recognized as ‘cultural’ or not.
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