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Abstract

Restitution as the response to unjust enrichment has been available for a long time. As a body
of law, it has mainly related to transactions between private entities. The decision of the House
of Lords in Woolwich Equitable Building Society v Inland Revenue Commissioners [1993] AC 70
changed the law of restitution as it had developed in the UK up to that point. It did this by
holding that an unlawful demand for a payment of tax which was not due was an unjust factor
capable of making out unjust enrichment and enabling the claimant to obtain restitution of the
money paid and interest. This government-only unjust factor operates in a fashion which is
distinct from unjust factors which focus on the intention of the claimant to transfer wealth.
Instead it asks whether the transfer of money was consequent on an unlawful demand.
Woolwich has not as yet been adopted in Australia, but this article argues that it should be,
albeit not as a direct constitutional claim. It further discusses the importance of Woolwich as a
basis for restitution consequent on the use of soft law, which is a pervasive and highly effective
means of regulation which otherwise results in almost no legal consequences.
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Introduction

Restitution is the response to unjust enrichment.! Restitution has been available for a
long time,? but, as a body of law, it has only relatively recently been acknowledged
widely. In this respect, it shares considerable common ground with soft law as it exists at
the domestic, rather than international, level.®> The interaction of these two legal fields is
a central theme of this article.

To the extent that such labels are helpful, restitution is generally seen as a private law
discipline,* encompassing elements of both equity and the common law.® Private law,
however, has limits. Some of the greatest challenges in legal thinking are posed by the
interaction of private law with public institutions.® Although it is important that a party
should be able to obtain restitution as a response to a public authority’s unjust
enrichment at a claimant’'s expense, the common law embraced that principle only
relatively recently. The seminal case of Woolwich Equitable Building Society v Inland
Revenue Commissioners’ changed the law of restitution as it had developed in the UK
up to that point by holding that an unlawful demand for a payment of tax which was not
due was an unjust factor capable of making out unjust enrichment and enabling the
claimant to obtain restitution of the money paid8 and interest. The House of Lords’ “bold
step” changed at a stroke the prevailing circumstance that money paid in error to
government was “surprisingly difficult to recover”.’ It also created a special, government-
only basis for claiming restitution.
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1 Birks’ definition of restitution, albeit incomplete, was “the response which consists in causing one person to give up to another an
enrichment received at his or her expense or its value in money”: P Birks, An Introduction to the Law of Restitution (rev ed, Clarendon
Press, Oxford, 1989), 11-15. Birks later clarified that restitution does not only respond to unjust enrichment, even though it always
responds to unjust enrichment: P Birks, Unjust Enrichment, (2nd ed, Oxford University Press, 2005) 3-5.

2 See eg Moses v Macferlan (1760) 2 Burr 1005.

3 As long ago as 1944, Robert Megarry noted that “administrative quasi-legislation” had invaded a legal world previously “bounded by Acts
of Parliament, Statutory Rules and Orders and judicial decisions” RE Megarry, 'Administrative Quasi-Legislation' (1944) 60 Law
Quarterly Review 125, 125-6. Since then, the concept of domestic soft law has been discussed occasionally but has frequently seemed
to ‘sleep’: R Creyke and J McMillan, 'Soft Law versus Hard Law' in L Pearson et al (eds), Administrative Law in a Changing State (2008)
377, 377.

4 Justice Finn has recently noted the difficulties inherent in restitution for those less familiar with its intricacies, stating that “even the
correct nomenclature has produced a battleground”: Paul Finn, 'Common Law Divergences' (2013) 37 Melbourne University Law Review
509, 520 (n 65). Finn has a better understanding of restitution than most, having edited a celebrated collection of essays on the subject:
P.D. Finn (ed), Essays on Restitution, (Law Book Co, 1990).

5 See A Burrows, The Law of Restitution (3rd ed, Oxford University Press, Oxford, 2011), 3; referring to R Goff and GH Jones, The Law of
Restitution (Sweet & Maxwell, London, 1966).

6 Most notably in tort law; see eg R.P. Balkin and J.L.R. Davis, Law of Torts, (5th ed, LexisNexis Butterworths, 2013), 222-33; Robert
Stevens, Torts and Rights, (Oxford University Press, 2007), Ch10. Significant issues also arise in relation to contracting; see Nicholas
Seddon, Government Contracts: Federal, State and Local, (5th ed, The Federation Press, 2013).

7 Woolwich Equitable Building Society v Inland Revenue Commissioners [1993] AC 70 (‘Woolwich’).

8 In Woolwich, this totalled almost £57 million: Woolwich [1993] AC 70, 75.

9 S Elliott, B Hacker and C Mitchell, 'Introduction’ in S Elliott, B Hacker and C Mitchell (eds), Restitution of Overpaid Tax (Hart Publishing,

Oxford, 2013) 3, 3. The authors also noted the significance in this regard of the House of Lords abolishing mistake of law as a bar to

restitution in Kleinwort Benson Limited v Lincoln City Council [1999] 2 AC 349, ('Kleinwort Benson v Lincoln').



Woolwich has been welcomed almost universally by judicial and academic commentators
in the UK, making it somewhat surprising that it “has had a mixed reception
internationally”.”® In some ways, Australia is emblematic of this reception, being in the
peculiar position of still not having decided whether to accept Woolwich at all, although
there is no reason why Australian courts ought not to apply Woolwich in the appropriate

case."

However, this article will seek to examine a broader point. Woolwich can be seen as an
exception to the general taxonomy of restitution. The ‘unjust factor’ to which restitution is
a response in the case of a Woolwich claim is not based on the absence of the claimant’s
intent to transfer money; it has some other basis.'? This article will ask whether the basis
for restitution first established in Woolwich can respond to the uniquely persuasive
powers of government and public authorities in circumstances beyond overpayment of
tax. It will also examine whether Woolwich has revealed a basis for restitution for unjust
enrichment consequent on the use of soft law. More generally, this article is designed to
remind public lawyers of the growing importance of restitution to a legal sphere with
which it had traditionally had little to do.

I. The purpose and effect of soft law regulation

Soft law is a term which encompasses much and whose meaning is often contested. At
the level of domestic legal regimes,'® the very name ‘soft law’ sounds like an oxymoron: if
law is soft, is it not therefore prevented from being law? While there may be some force
to such an objection on a strictly formalist level, lawyers have understood for a long
time'* that some communications from public bodies are treated as though they are law,
even though they lack the force of legislation or delegated legislation. Hence,
representations which lack the force of law but are nonetheless treated as though they
have it can be characterised as “soft law”. Soft law is both highly effective as a means of
regulation, and inherently risky for those who are regulated by it.

Most considerations of soft law focus on the effectiveness of its role as a regulatory
instrument,’ a subject on which there is already a burgeoning literature.'® This article
will not seek to add to that literature but will instead ask whether restitution can lie as a
remedy where a claimant has paid a sum of money to a public authority in reliance on a

10 S Elliott, B Hacker and C Mitchell, 'Introduction’ in S Elliott, B Hacker and C Mitchell (eds), Restitution of Overpaid Tax (2013) 3, 5 (n 19).

11 Australia’s possible adoption of Woolwich has been considered elsewhere; see eg D Wong, 'The High Court and the Woolwich Principle:
Adoption or Another Bullet that Cannot be Bitten?' (2011) 85 Australian Law Journal 597; S Degeling, 'Restitution of Overpaid Tax in
Australia: The Woolwich Principle' in S Elliott, B Hacker and C Mitchell (eds), Restitution of Overpaid Tax (2013) 313; cf M Brock,
'Restitution of Invalid Taxes: Principles and Policies' (2000) 5 Deakin Law Review 127.

12 Webb noted, however, that there is a distinction to be drawn between an unjust factor on the one hand and a reason for restitution on the
other: C Webb, 'Reasons for Restitution’ in S Elliott, B Hacker and C Mitchell (eds), Restitution of Overpaid Tax (2013) 93, 94-7.

13 Most of the academic writing about soft law is confined to its roles in international law. This has generated literally dozens of articles and
book chapters but few, if any, of these have anything to say about the domestic application of soft law.

14 At least since the publication of RE Megarry, 'Administrative Quasi-Legislation' (1944) 60 LQR 125. Professor Arthurs noted examples of
“codified discretion” dating back to the nineteenth century: HW Arthurs, "Without the Law": Administrative Justice and Legal Pluralism in
Nineteenth-Century England (University of Toronto Press, Toronto, 1985) 136.

15 See Commonwealth Interdepartmental Committee on Quasi-regulation, Grey-Letter law: Report of the Commonwealth Interdepartmental
Committee on Quasi-regulation, (1997); Administrative Review Council, Administrative Accountability in Business Areas Subject to
Complex and Specific Regulation, Report No 49, (2008).

16 There are many examples, but see eg J Black, 'Constitutionalising Self-Regulation' (1996) 59 Modern Law Review 24; E Fisher, Risk
Regulation and Administrative Constitutionalism (Hart Publishing, Oxford, 2007); C Scott, 'Standard-Setting in Regulatory Regimes' in R
Baldwin, M Cave and M Lodge (eds), The Oxford Handbook of Regulation (2010); K Yeung, 'The Regulatory State' in R Baldwin, M Cave
and M Lodge (eds), The Oxford Handbook of Regulation (2010); D Oliver, T Prosser and R Rawlings (eds), The Regulatory State:
Constitutional Implications (Oxford University Press, Oxford, 2010); F Haines, The Paradox of Regulation: What Regulation Can Achieve
and What It Cannot (Edward Elgar, Cheltenham, 2011); A Green, 'Regulations and Rule Making: The Dilemma of Delegation' in C Flood
and L Sossin (eds), Administrative Law in Context (2nd ed, 2012) 125; G Pearson, 'Business Self-Regulation' (2012) 20 Australian
Journal of Administrative Law 34.



soft law instrument, unsupported by hard law regulation and therefore without legal
authority. For example, this might occur where a public authority lacked a legal basis for
demanding money that a claimant paid in compliance with soft law.

Woolwich itself was not a soft law case, since Woolwich Equitable Building Society
(‘Woolwich EBS’) made the relevant tax payments in response to the Income Tax
(Building Societies) Regulations 1986."" However, for the purposes of this argument, let
us take as an example a slightly amended version of the facts of Woolwich, in which the
tax liabilities of building societies, in as much as they were affected by tax deductions
and interest paid to members, were not covered by the applicable tax legislation but were
rather the subject of non-statutory arrangements between the Revenue authority and
individual building societies. The Revenue had power under legislation to change the
mechanism by which it collected income tax on deposits into building societies, but that
power was explicitly not to be used for the purpose of raising additional tax revenue.
Contrary to the legislation, the Revenue issued soft law guidelines which were designed
to collect more than the tax presently owed, in order to prevent taxpayers from receiving
a windfall.’® One Building Society concluded that the Revenue’s proposed collection of
tax would be unlawful due to the inconsistency of its guidelines with the statute,'® but that
it would pay anyway and attempt to recover the sum paid and interest on that sum from
the Revenue later. The Building Society was influenced in making this choice both by
the fact that no other building society was challenging the validity of the Revenue’s
assessment and by a desire to dispel any belief in the marketplace that it did not have
the funds to meet the tax liability for which it had been assessed. In other words, the
identity of the authority making the demand was of greater practical importance to the
Building Society than its assessment of the legality of the demand.

This is a paradigm example of how soft law works and why it is so effective as a method
of regulating behaviour. People — and indeed sophisticated businesses — are loath to act
contrary to the stated requirements of public authorities, even if they have sound reasons
for believing them either to be wrong or unsupported in law. In other circumstances,
people have been prepared to put their faith in the opinions of a public authority given in
the form of soft law, only then to fall foul of the contrary legal position.?® Requests and
suggestions made in soft law therefore often assume the character of demands or
requirements. It is the nature of the public authority which issues the soft law that makes
people treat mere guidance as though it were law.

It is clear, then, that soft law may cause people to make payments to public authorities
which those authorities lack the legal authority to demand. What can be done to recover
sums of money paid under the operation of soft law mechanisms by which public
authorities are unjustly enriched?

17 Woolwich EBS first challenged the regulations when they were in draft form and they could at that stage have been characterised as soft
law. Nonetheless, the better view is that Woolwich was a case relating to a hard law demand.

18 While the collection of monies in Woolwich was unlawful due to the invalidity of the regulations issued by the Revenue, Mason et al have
noted that “Federations with controlled constitutions, like Australia, are likely to throw up problems of a completely different order”
because a judicial finding of inconsistency between a statute (or regulation) and the Constitution renders the statutory instrument void ab
initio: K Mason, JW Carter and GJ Tolhurst, Mason and Carter's Restitution Law in Australia (2nd ed, LexisNexis Butterworths, Sydney,
2008) 793. A finding of unconstitutionality does not, on the other hand, result in a judicial order being rendered void ab initio: Kable
(No2) (2013) 87 ALJR 737, 747 [41] (French CJ, Hayne, Crennan, Kiefel, Bell and Keane JJ). These difficulties do not arise on the facts
under discussion.

19 The inconsistency of the Revenue’s tax assessment with Article 4 of the Bill of Rights 1689 is of disputed relevance and will be
discussed below.

20 See eg R (Davies) v The Commissioners for Her Majesty's Revenue and Customs [2011] 1 WLR 2625.



Il. Unjust factors capable of leading to restitution

In the UK, a claim for unjust enrichment is able to be based solely upon the unlawful act
of a public authority.21 This principle, and specifically the claim which was successful in
Woolwich,?* have yet to be accepted in Australia and there are significant obstacles in
the path of it being so. The first of these is the characterisation of the Australian judiciary
as somewhat conservative. Virgo has described the decision in Woolwich as an example
of “the creativity of the House of Lords”.?® Australian courts are now rarely described in
these terms; on the contrar;/, they have in recent years been more likely to be criticised
for their lack of creativity. 4 Mike Taggart noted that even when “Australia led the
common law world in its innovation in administrative law” it was due to “the work of
Parliament, not 'adventurous judges' in their judicial capacity”.25 Having said that, it
would be false to suggest that Woolwich was solely the result of judicial adventurism and
creativity, the likes of which we cannot hope to see replicated in Australia. It is possible
that the decision in Woolwich was driven less by creative urges than by a calculated
judicial determination to seize a moment which, if lost, would “be gone forever”.?
Understood in that light, the reasoning that emerged in Woolwich represents a policy
choice and there is no compelling argument against Australia adopting it.

Secondly, a litigant which wished to argue for the application of Woolwich in Australia
would first need to prove the standard requirements of unjust enrichment,?” which are
established by answering the following questions:?®
(i) Was the defendant enriched?
(ii) Was it at the expense of the claimant?
(iii) Was it unjust?
(iv) Does the defendant have a defence?

The first two elements will usually be easily made out where, as in Woolwich itself, a
transfer of money has been made from one party to the other.?

21 Test Claimants in the Franked Investment Income Group Litigation v Commissioners of Inland Revenue [2012] 2 AC 337, 374 [79] (Lord
Walker) (‘FIl Group Litigation’). The House of Lords had previously required in Woolwich [1993] AC 70 that there be a demand for
payment, although it was implicit in Lord Goff's reasoning that “when the revenue makes a demand for tax, that demand is implicitly
backed by the coercive powers of the state” (at 172) and “the simple fact that the tax was exacted unlawfully should prima facie be
enough to require its repayment” (at 173). Lord Goff appeared to use the language of the Revenue having made a demand only in order
to avoid dealing with the rule barring recovery of money paid under mistake of law, which at that time remained in effect: Woolwich
[1993] AC 70, 176.

22 As Webb has showed, to talk of a “Woolwich principle” is to ignore the opacity of the reasoning employed by the majority in Woolwich,
which does not reveal a single principle upon which future claimants might rely; see C Webb, 'Reasons for Restitution’ in S Elliott, B
Hécker and C Mitchell (eds), Restitution of Overpaid Tax (2013) 93, 97-100.

23 G Virgo, 'The Law of Unjust Enrichment in the House of Lords: Judging the Judges' in J Lee (ed), From House of Lords to Supreme
Court: Judges, Jurists and the Process of Judging (Hart, Oxford, 2011) 169, 189.

24 Any generalised accusation that the High Court lacks creativity, specifically in regard to unjust enrichment, would overlook the ground-
breaking role of the High Court’s decision, and particularly the judgment of Deane J, in Pavey & Matthews Pty Ltd v Paul (1987) 162 CLR
221.

25 M Taggart, "Australian Exceptionalism' in Judicial Review' (2008) 36 Federal Law Review 1, 3.

26 Woolwich [1993] AC 70, 176 (Lord Goff).

27 See P Birks, Unjust Enrichment (2nd ed, 2005) 39. The taxonomy of unjust enrichment is also explained in Equuscorp v Haxton (2012)
86 ALJR 296, 307-8 [30] (French CJ, Crennan & Kiefel JJ); H Woolf, J Jowell, A Le Sueur, C Donnelly and | Hare, De Smith's Judicial
Review (7th ed, 2013), 1028; S Elliott, B Hacker and C Mitchell, 'Introduction’ in S Elliott, B Hacker and C Mitchell (eds), Restitution of
Overpaid Tax (2013) 3, 7.

28 Birks included an additional element which asked “What kind of right did the claimant acquire?” but this was missing from the taxonomy
set out by Lord Steyn in Banque Financiere de la Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 227. In that case, Lord Hoffmann also
included an additional element, “whether there are nevertheless reasons of policy for denying a remedy” (at 234). See G Virgo, 'The Law
of Unjust Enrichment in the House of Lords' in J Lee (ed), From House of Lords to Supreme Court (2011) 169, 180.



What is the unjust factor that will allow restitution to be granted? Two unjust factors upon
which a party might seek to rely to establish a claim, where a payment which is not due
but has been made consequent on the influence of soft law, are duress and mistake.*
These factors focus on the intention of the claimant to transfer wealth.>' Where a public
authority has exacted payments from a claimant unlawfully, it remains susceptible to
“standard unjust factors” such as duress and mistake just as any other party would.*?

Duress

Duress is the employment of an illegitimate threat to impose pressure on a claimant
which causes the claimant to confer a benefit on the defendant.®® It follows that not
every threat is sufficient to establish duress. For example, a threat to sue unless money
is paid will almost always be regarded as legitimate.* In Woolwich, Lord Goff cited
William Whiteley v R*® as authority for the proposition that:*®

where money has been paid under pressure of actual or threatened legal
proceedings for its recovery, the payer cannot say that for that reason the money
has been paid under compulsion and is therefore recoverable by him. If he
chooses to give way and pay, rather than obtain the decision of the court on the
question whether the money is due, his payment is regarded as voluntary and so is
not recoverable.

In the earlier James litigation in Australia, Dixon J had said to similar effect:*’

I do not think that a bona fide assertion as to the state of the law and an intention
to resort to the courts made known to the third party can be considered a wrongful
inducement or procurement. The situation is simply that the Executive, charged
with the execution of the law, under a bona fide mistake as to the state of the law,
proposes to proceed by judicial process. ... An intention to put the law in motion
cannot be considered a wrongful procurement or inducement, simply because it
turns out that the legal position maintained was ill founded.

Professor Burrows said that the Revenue’s demands in Woolwich “appeared not to have
been supported by any illegitimate threats so as to constitute duress”,*® a view that Nolan
J had taken at trial.** In the absence of illegitimate pressure (an “element of impropriety”
in Dixon J’s terms), the persuasive nature of any request made by the Revenue was
irrelevant to establishing duress,*® and it was on this basis that Nolan J, Ralph Gibson LJ
(in “a powerful dissenting judgment™" in the Court of Appeal) and Lords Keith of Kinkel
and Jauncey of Tullichettle (dissenting in the House of Lords) found against Woolwich
EBS. Importantly, however, the contrary decision of the majority in the House of Lords

29 Equuscorp v Haxton (2012) 86 ALJR 296, 306-7 (French CJ, Crennan & Kiefel JJ). Of course, nothing is ever entirely that simple.
Some of the complexities are pointed out in S Elliott, B Hacker and C Mitchell, 'Introduction’ in S Elliott, B Hacker and C Mitchell (eds),
Restitution of Overpaid Tax (2013) 3, 7-9.

30 Elliott, Hacker and Mitchell noted that, apart from the Woolwich principle itself, duress colore officii and mistake will usually be the
relevant unjust factors where tax has been paid which is not due: S Elliott, B Hacker and C Mitchell, 'Introduction’ in S Elliott, B Hacker
and C Mitchell (eds), Restitution of Overpaid Tax (2013) 3, 9-10.

31 P Birks, Unjust Enrichment (2nd ed, 2005) 105-6.

32 A Burrows, The Law of Restitution (3rd ed, 2011) 499.

33 See A Burrows, The Law of Restitution (3rd ed, 2011) 266-80.

34 A Burrows, The Law of Restitution (3rd ed, 2011) 281; James v The Commonwealth (1939) 62 CLR 339, 373 (Dixon J).

35 William Whiteley Ltd v The King (1909) 101 LT 741. See also Mason v New South Wales (1959) 102 CLR 108, 144 (Windeyer J)
(‘Mason v NSW').

36 Woolwich [1993] AC 70, 165.

37 James v The Commonwealth (1939) 62 CLR 339, 373 (emphasis added).

38 A Burrows, The Law of Restitution (3rd ed, 2011) 502.

39 Woolwich Equitable Building Society v Inland Revenue Commissioners [1989] 1 WLR 137, 144 (Nolan J, 'Woolwich (QB)'").

40 See T Voon, 'Restitution from Government in Australia: Woolwich and its Necessary Boundaries' (1998) 9 Public Law Review 15, 17; A
Burrows, The Law of Restitution (3rd ed, 2011) 502.

41 Woolwich [1993] AC 70, 163 (Lord Goff).



was not intended to, and did not displace duress as an unjust factor capable of
establishing a right to restitution.*

One variety of duress which is particular to public authorities is duress through a demand
made colore officii,*® referring to pressure which is applied illegitimately under the colour
of office.** Itis sometlmes described in terms of extortion, presumably to set it apart from
other forms of duress,* although the true distinguishing feature is the power imbalance
between the defendant and the claimant.*® The immensity of the power of the state,
which allows it to impose its will on individuals, lies at the heart of the colore officii
doctrine, although Windeyer J pointed out in Mason v NSW that, whereas:*’

all forms of extortion will ground an action for money had and received, all forms of
extortion by officials are not properly described as being by colour of office.

The claimant in Woolwich was not subject to duress colore officii within the law as it
stands because the Revenue had not insisted unlawfully on Woolwich EBS making the
payment as a precondition to the Revenue performing its public duties,*® although Lord
Browne-Wilkinson said that he saw no reason for the authorities to have construed this
point so narrowly in regard to payments consequent on unlawful demands.*® However, it
has been suggested subsequently that cases in which findings were made of duress
colore officii are “probably of no practical importance after the Woolwich decision”, if it is
seen as allowing restitution of any payment to government consequent on an unlawful
claim.’

Mistake

Mistake, as it applies to the law of restitution, is “surprisingly difficult” to categorise,51
although it has at least been clear since DMG52 that “Woolwich and mistake claims are
mdependent have distinct requirements and, potentially ..., may lead to different
results”.®>® The problematic detail of the law regarding mistake will not be relevant since,
as was accepted by every single judge who heard argument in Woolwich,>* Woolwich
EBS had always had a correct understanding of its legal position, in contrast to the
Revenue.” Even if a claimant were to have made a mistake of law as to the legality of a
public authority’s demand, as happened in the FIl Group thlgat/on the mistake is not

42 N Enonchong, 'Restitution from Public Authorities: Any Room for Duress?' in S Elliott, B Hacker and C Mitchell (eds), Restitution of
Overpaid Tax (Hart Publishing, Oxford, 2013) 71, 83.

43 Professor Burrows said that this terminology tends to cause confusion because it can also be used in other, wider senses and is
therefore best avoided: A Burrows, The Law of Restitution (3rd ed, 2011) 500.

44 See P Birks, 'A Tercentenary Footnote' in PD Finn (ed), Essays on Restitution (1990) 164, 178; K Mason et al, Mason and Carter's
Restitution Law in Australia (2nd ed, 2008) 781-2.

45 See Sargood Brothers v The Commonwealth (1910) 11 CLR 258, 301, 303-4 (Isaacs J); Moses v Macferlan (1760) 2 Burr 1005, 1012;
Mason v NSW (1959) 102 CLR 108, 140 (Windeyer J). See also R Moules, Actions Against Public Officials (2009) 300-3. Lord Keith
referred to Sargood Brothers as “a clear case of extortion colore officii”: Woolwich [1993] AC 70, 162.

46 M Brock, 'Restitution of Invalid Taxes: Principles and Policies' (2000) 5 Deakin Law Review 127, 131.

47 Mason v NSW (1959) 102 CLR 108, 140 (Windeyer J).

48 Ibid; cf PP Craig, 'Compensation in Public Law' (1980) 96 LQR 413, 430-1.

49 Woolwich [1993] AC 70, 198 (Lord Browne-Wilkinson).

50 H Woolf et al, De Smith's Judicial Review (7th ed, 2013), 1029.

51 A Burrows, The Law of Restitution (3rd ed, 2011) 201.

52 Deutsche Morgan Grenfell Group plc v Internal Revenue Commissioners [2007] 1 AC 558, ('DMG").

53 E Bant, 'Restitution from the Revenue and Change of Position' [2009] 2 Lloyd's Maritime and Commercial Law Quarterly 166, 167. Bant
was referring to the possibility that a Woolwich claim may be precluded by a statutory limitation, as was the case in Test Claimants in the
Fll Group Litigation v The Commissioners for Her Majesty's Revenue and Customs [2008] EWHC 2893 (Ch), (Henderson J, 'FIl Group
Litigation").

54 A Burrows, The Law of Restitution (3rd ed, 2011) 210 (n 53).

55 Woolwich (QB) [1989] 1 WLR 137, 141 (Nolan J).

56 See FIl Group Litigation [2008] EWHC 2893 (Ch), [262] (Henderson J). The appeal to the Supreme Court was reported at FIl Group
Litigation [2012] 2 AC 337.



relevant to a Woolwich claim, which does not rely on the existence of a mistake to
establish the presence of an unjust factor.”’

What was disputed in Woolwich was whether the Revenue possessed a legislative
mandate to impose the tax that it had;>® the fact that Woolwich EBS had understood the
law accurately precluded it from relying on mistake of fact as an unjust factor. Whereas
mistake of law has been an unjust factor in its own right in Australia since David
Securities,” that was not yet the case in the UK when Woolwich was decided. In the UK,
the bar on mistake of law was not lifted until Kleinwort Benson v Lincoln.®® In turn, this
reform was not extended to tax payments made to public authorities under a mistake of
law until the DMG decision. Voon noted that the “difficulty in establishing the causative
element of the mistake” remained,®' as demonstrated in Australia by Royal Insurance.®?
In any event, where a public authority operates under a mistaken understanding of the
law, that mistake is not an unjust factor which will assist a claimant seeking restitution
becaus(% it does not have any bearing on whether the claimant intended to transfer
wealth.

It follows that neither mistake nor duress, the two unjust factors which would usually
apply, will avail a claimant in the position of the claimant in Woolwich. In his trial
judgment in Woolwich, Nolan J stated:®*

| may say at once that | am greatly attracted by the Woolwich argument that it
should receive restitution in the shape of interest running from the original dates of
payment to compensate it for the unjust enrichment enjoyed by the revenue at its
expense. ... it is clear that the money would never have been received by the
revenue but for the ultra vires regulations made by them. Their ultra vires action
has thus been instrumental in their obtaining from Woolwich the equivalent of an
enormous interest free loan. The benefit of an interest free loan to the borrower,
and the detriment to the lender is, of course, all the greater in times of inflation
since the value of the principal sum will have fallen between the date of the loan
and the date of its repayment.

His Honour conceded, citing Professor Birks,® that this did not at that time form the basis
for allowing a claimant to recover a sum paid but noted that “different considerations
apply to claims by the subject against the Crown or public authority from those which
apply as between subject and subject”.66 This reasoning formed the basis for the
claimant’s later success in making out a policy-motivated unjust factor.®” It also reveals
the seeds of the altered perception of Diceyan orthodoxy by which the Woolwich majority
created a government-only unjust factor.%®

Failure of basis
There is a further unjust factor, which was not argued in Woolwich, but which a claimant
in a similar position might nonetheless consider using. Failure of basis requires that

57 E Bant, 'Restitution from the Revenue' [2009] 2 Lloyd's M&CLQ 166, 167.

58 B Fitzgerald, 'Ultra Vires as an Unjust Factor in the Law of Unjust Enrichment' (1993) 2 Griffith Law Review 1, 8.

59 David Securities Pty Ltd v Commonwealth Bank of Australia (1992) 175 CLR 353, (‘David Securities’).

60 Kleinwort Benson v Lincoln [1999] 2 AC 349.

61 T Voon, 'Restitution from Government' (1998) 9 PLR 15, 16.

62 Commissioner of State Revenue (Vic) v Royal Insurance Australia Ltd (1994) 182 CLR 51, (‘Royal Insurance’).

63 P Birks, Unjust Enrichment (2nd ed, 2005) 105-6.

64 Woolwich (QB) [1989] 1 WLR 137, 140. See also Woolwich [1993] AC 70, 107 (Ralph Gibson LJ).

65 P Birks, An Introduction to the Law of Restitution (Clarendon Press, Oxford, 1985) 295.

66 Woolwich (QB) [1989] 1 WLR 137, 144. His Honour referred to the doubts about the correctness of the dominant modern view of the law
expressed by Dixon CJ in Mason v NSW (1959) 102 CLR 108, 116.

67 The development of the law that was to come from the judgment of the House of Lords in Woolwich was not, of course, available to
Nolan J.

68 See the text accompanying nn 145 - 152 below.



there be a total® failure of the basis of the arrangement between the parties under which
the defendant was enriched at the expense of the claimant. Although it was not a claim
against the government, Roxborough v Rothmans is nonetheless a paradigm failure of
basis case,”” in which cigarette retailers sought restitution from the wholesalers who had
sold them the cigarettes. The price that had been charged to the retailers for the
cigarettes had included a specified amount to cover the tax payable by the wholesalers
to the government. In subsequent proceedings, the High Court ruled that the tax was
invalid due to its inconsistency with s 90 of the Constitution.”" The contracts between the
wholesalers and the retailers were, however, valid and subsisting’” and the wholesalers
had not failed to perform any of the promises contained in those contracts. The retailers
sought to recover the amount paid in respect of the invalidated tax in restitution for unjust
enrichment. By majority (Kirby J dissenting), the High Court held that the retailers were
able to recover the sums which had been paid to the wholesalers in regard to their tax
liability under the invalid tax and, furthermore, the fact that the retailers had already
recovered those sums from another source (namely, their customers) did not defeat their
claim. The valid and subsisting contracts that the retailers had with the wholesalers were
not determinative because claims for restitution made in reliance on a claim of failure of
basis are “not confined by contractual principles”.”®

Burrows said that the High Court was correct to apply “an extended meaning of failure of
consideration beyond failure of a promised return and thereby granted restitution even
though the contract was valid”.”* Would the unjust factor of failure of basis offer a viable
path to restitution for a claimant in the same position as Woolwich EBS? The result in
Roxborough v Rothmans indicates that it may, if it is considered that the basis of the
Revenue’s demand, as reflected in its soft law guidelines, was unlawful and the transfer
therefore failed totally because it was a condition of transfer that the regulations would be
valid. The transfer would have failed even if the claimant had never thought that the
guidelines were valid or that the money was lawfully due.” It may follow from this that no
special, Woolwich-style unjust factor is required in circumstances like Roxborough v
Rothmans. Indeed, Kirby J dissented on the basis that the “reasons of principle that may
justify obliging the state to disgorge funds unlawfully collected by invalid taxes have no
application to proceedings against a private corporation”. ™ As this article will
demonstrate, the Woolwich unjust factor is nonetheless a desirable advancement to the
law of unjust enrichment for other reasons.

lll. What was decided in Woolwich?

If a claimant were unsuccessful in arguing for the existence of an unjust factor — such as
mistake, duress or failure of basis — which focuses on the intention of the claimant to
transfer wealth (or, as with failure of basis in Woolwich, simply elects not to argue for it at
all), there remains a category of policy-motivated unjust factors which may nonetheless

69 “The basis of an enrichment either fails or it does not. There is no such thing as a partial failure of basis”: P Birks, Unjust Enrichment
(2nd ed, 2005) 121. See also A Burrows, The Law of Restitution (3rd ed, 2011) 322-6; P Birks, An Introduction to the Law of Restitution
(rev ed, Clarendon Press, Oxford, 1989) 242-8.

70 Roxborough v Rothmans of Pall Mall Australia Ltd (2001) 208 CLR 516, (‘Roxborough v Rothmans').

7 Ha v State of New South Wales (1997) 189 CLR 465, (‘Ha v NSW'). The same issue arises even if the instrument which has been
invalidated is not legislative. In tax matters, particularly, policy statements or regulatory instruments might be disallowed or declared to
be invalid, causing much the same consequences as constitutional invalidity.

72 A Burrows, The Law of Restitution (3rd ed, 2011) 329.

73 Roxborough v Rothmans (2001) 208 CLR 516, 556-7 (Gummow J); Equuscorp v Haxton (2012) 86 ALJR 296, 308 [32] (French CJ,
Crennan & Kiefel JJ).

74 A Burrows, The Law of Restitution (3rd ed, 2011) 329. His admiration for the result in Roxborough v Rothmans did not extend to all of
the High Court’s reasoning: A Burrows, 'The Australian Law of Restitution: Has the High Court Lost its Way?' in E Bant and M Harding
(eds), Exploring Private Law (2010) 67, 71-6.

75 Burrows argued, with reference to Roxborough, that such a result must be subject to there being no policy reason under which the
defendant could plead a superior claim to the subject of the enrichment: A Burrows, The Law of Restitution (3rd ed, 2011) 90.

76 Roxborough v Rothmans (2001) 208 CLR 516, 568.



avail it. The majority speeches in Woolwich developed the law such that an unlawful
demand is sufficient reason for the claimant to recover as of right the item given to the
defendant, leading Professor Burrows to claim that Woolwich “has subsumed the
traditional duress approach” to restitution.”” This is to say that, in allowing restitution in
the absence of the hitherto required unjust factors, Woolwich fundamentally altered the
law of unjust enrichment.”

In contrast to the unjust factors considered in Part Il above which are based on the
claimant’s intention, there exists a separate category of unjust factors under which a
claimant may obtain restitution is based on policy considerations. These policy-
motivated unjust factors take no account of the claimant’s subjective intention.”® Rather,
as the name suggests, they allow restitution for reasons of legal policy in circumstances
of necessity identified by the judiciary. Although there are identified examples® which
are intended as a guide, a system which allows circumvention of the dominant unjust
enrichment model (which requires the establishment of a previously identified unjust
factor) based upon judicial identification of a compelling policy reason may contain
inherent instability." Nonetheless, there does not seem to be any academic consensus
to the effect that an unlawful demand for money should not be an accepted unjust factor.
Indeed, the reverse is true, with most, if not all, unjust enrichment scholars over the last
two decades embracing the Woolwich decision. The broader concerns with policy-
motivated unjust factors as a category are beyond the scope of this article.

The policy-motivated unjust factor which was developed in Woolwich had as its basis the
finding that the unlawfulness of the Revenue’s demand was sufficient to ground a claim
for restitution.®? As Lord Slynn put it:®®

| find it quite unacceptable in principle that the common law should have no
remedy for a taxpayer who has paid large sums or any sum of money to the
revenue when those sums have been demanded pursuant to an invalid regulation
and retained free of interest pending a decision of the courts.

Consequently, it is possible in the UK for a claimant to obtain restitution from a public
authority which has been unjustly enriched,® with the claimant needing only to establish
that the public authority’s act was unlawful in addition to the usual elements of restitution,
namely that the enrichment was at the claimant's expense and that there was no
defence. To establish this unjust factor, a claimant in the position of Woolwich EBS
would need first to obtain a declaration (in separate judicial review proceedings) that the

77 A Burrows, The Law of Restitution (3rd ed, 2011) 501.

78 In doing so, Burrows argued, the House of Lords implicitly over-ruled several long standing precedents: ibid. NB the approach of Lord
Slynn of Hadley: Woolwich [1993] AC 70, 204; cf P Birks, An Introduction to the Law of Restitution (rev ed, 1989) 297.

79 S Degeling, 'Understanding Policy-Motivated Unjust Factors' in R Grantham and C Rickett (eds), Structure and Justification in Private
Law: Essays for Peter Birks (Hart Publishing, Oxford, 2008) 267, 274.

80 The example of payments of money to public authorities consequent on an unlawful demand had been identified even prior to the
litigation in Woolwich; see P Birks, An Introduction to the Law of Restitution (rev ed, 1989) 294-9.

81 S Degeling, 'Unjust Factors' in R Grantham and C Rickett (eds), Structure and Justification in Private Law (2008) 267, 273-82. Inviting
courts to make policy choices has previously been criticised, particularly where the judicial policy-making is not openly acknowledged. In
a case regarding liability for negligence, McHugh J considered at length the language of “commonsense” and its various synonymous
words and phrases, which his Honour considered in reality to be simply applied as “a limiting rule [which] is the product of a policy
choice”: March v E. & M.H. Stramare Pty Limited (1991) 171 CLR 506, 530-1. McHugh J was suspicious of the (unacknowledged) role
of policy in judicial determinations, for example in circumstances when “the educative effect of the expert evidence makes an appeal to
commonsense notions of causation largely meaningless or produces findings concerning causation which would often not be made by
an ordinary person uninstructed by the expert evidence” (at 533). He accepted that in an “exceptional case”, like the one before the High
Court, the standard legal test of causation (the ‘but for’ test) may prove inadequate but in general any other test, such as the proposed
(and subsequently accepted) ‘commonsense test’, “should be recognised as a policy-based rule concerned with remoteness of damage
and not causation” (at 534).

82 Cf B Fitzgerald, 'Ultra Vires as an Unjust Factor' (1993) 2 Griffith LR 1, 17.

83 Woolwich [1993] AC 70, 204.

84 Woolwich [1993] AC 70; FIl Group Litigation [2012] 2 AC 337.



collection of tax by the Revenue was invalid, for example on the basis that it relied on
invalid soft law guidelines. It would then need to commence a separate action to recover
the money.®

Much of Lord Goff's speech in Woolwich was devoted to justifying the policy behind his
finding that unlawful demands made by public authorities were inevitably sufficiently
unjust to justify restitution. Relying on Birks’ Tercentenary Footnote,®® Lord Goff set out
to make the case that the:®’

stream of authority [on restitution from government developed up to the early part
of the twentieth century] should be the subject of reinterpretation to reveal a
different line of thought pointing to the conclusion that money paid to a public
authority pursuant to an ulfra vires demand should be repayable, without the
necessity of establishing compulsion, on the simple ground that there was no
consideration for the payment.

This is to say that the acceptance of a policy-based unjust factor would not, on Lord
Goff's approach, require a claimant to establish any other unjust factor, such as that it
made payments to a public authority as a result of duress or extortion colore officii, or
that the payment was otherwise the result of its intention not to pay being overborne.
The unjust factor of duress colore officii is not defunct following the decision in Woolwich.

The basis of Woolwich: common law or constitutional?

The issue which follows logically is whether there is any reason why Woolwich should
stand only for the capacity to recover payments of tax consequent on an unlawful
demand or if any payment to a public authority is recoverable if made consequent on an
unlawful demand. Woolwich is a special, government-only unjust factor which should
theoretically apply to any payment made in response to an unlawful demand or
instrument. However, it may be the case that the Woolwich unjust factor is rooted in the
constitutional prohibition on levying money for the use of the Crown other than by
legislative means.®® Broadening the basis of the Woolwich unjust factor to cover any
unlawful unjust enrichment would exceed this constitutional basis.

The argument that Woolwich is properly understood as a constitutional development is
premised on the view that “illegal demands for money are not mere breaches of public
law — they offend the fundamental constitutional and legal principle of no taxation without
parliamentary approval; and this is the something more which justifies the award of the
monetary remedy of restitution.”® Counter-intuitively, this reasoning seems to attach
greater disapprobation to a demand for money made in good faith but in excess of power
than it does to any other breach of public law done deliberately and with the intention of
adversely affecting the private actor,” but falling short of misfeasance in public office.”’

85 See Woolwich [1993] AC 70, 106 (Ralph Gibson LJ). In England, as a result of the ruling in O'Reilly v Mackman [1983] 2 AC 237, “there
is no power to award restitution on an application for judicial review”: Wandsworth London Borough Council v Winder [1985] AC 461, 480
(Goff LJ). Until the Court of Appeal decision in British Steel plc v Customs and Excise Commissioners [1997] 2 All ER 366, a claimant
would therefore have needed to establish the unlawfulness of the request in one set of proceedings, and sought to obtain restitution in
another. British Steel ended the “inefficiency, cost and clumsiness” of such a ‘bifurcated’ system: R Williams, Unjust Enrichment and
Public Law (2010) 49. See also A Burrows, 'Public Authorities' in A Burrows (ed), Essays on Restitution (1991) 39, 62-3.

86 P Birks, 'A Tercentenary Footnote' in PD Finn (ed), Essays on Restitution (1990) 164.

87 Woolwich [1993] AC 70, 166 (emphasis added).

88 “That levying Money for or to the Use of the Crowne by pretence of Prerogative without Grant of Parlyament for longer time or in other
manner than the same is or shall be granted is lllegal.”: Bill of Rights 1689 (UK) Art.4. This was described as a “fundamental principle of
public law” in Royal Insurance (1994) 182 CLR 51, 69 (Mason CJ). See also P Birks, 'Restitution from the Executive: A Tercentenary
Footnote to the Bill of Rights' in PD Finn (ed), Essays on Restitution (1990) 164, 165.

89 P Cane, 'Constitutional Basis of Judicial Remedies' in P Leyland and T Woods (eds), Administrative Law Facing the Future (1997) 242,
258.

90 See the fictitious example of the red-haired school teacher dismissed because she had red hair (or “for some equally frivolous and
foolish reason”) in Short v Poole Corporation [1926] Ch 66, 91 (Warrington LJ). This somewhat unsatisfactory example has come to be



There is much about founding the principle of obtaining restitution for unjust enrichment
by public authorities in a constitutional prohibition on taxation without parliamentary
approval which is apt to lead to injustice, simply because it ignores the fact that there are
more ways that modern governments can inflict loss on their citizens than taxation
without parliamentary approval.*? That, however, is not the subject of this article.

Should Australia adopt Woolwich?

The extent to which the Woolwich principle applies in Australia is yet to be resolve
since the point has not arisen in cases decided in Australia since Woolwich.** There is
no compelling reason in my view why Woolwich®® ought not to be applied in Australian
courts, especially if it is applied simply as recognising that any unlawful demand by a
public authorlty is a policy-motivated unjust factor capable of grounding a claim for
restitution.”® However, some commentators have raised doubts about whether Australia
is able to adopt Woolwich or would be wise to do so in any case. Margaret Brock raised
three issues with which | propose to engage in this regard: a) that Woolwich is an ill fit
with a written Constitution; b) that the retrospective operation of court orders would be
chaotic in many circumstances; and c) that a doctrine under which restitution of tax
revenues was possible where there had been an unlawful demand is a recipe for fiscal
chaos.

d93

The High Court regularly pomts out that, in matters constitutional, Australia cannot easily
be compared with England.”” Put simply, Australia has a written Constitution and
England does not, which places explicit constraints on Australian legal developments that
do not limit English courts. By contrast, the British parliament is soverelgn ® whereas
Australian legislatures are subject to the operation of the Constitution. % Furthermore,
Australian courts have the capamty to test legislative competence, a power enshrined in s
76(i) of the Constitution,'® but because the UK Parliament is sovereign, Brock argued

associated with the ‘Wednesbury unreasonableness’ ground of judicial review and was indeed cited by Lord Greene MR in Associated
Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, 229.

91 See M Aronson, 'Misfeasance in Public Office: a Very Peculiar Tort' (2011) 35 Melbourne University Law Review 1.

92 Cane did note that if “more of the principles of the British constitution were contained in legal documents [such as the Bill of Rights], the
courts might be more willing to give to rights and interests protected by those principles the protection offered by orders for the payment
of money, including damages.”: P Cane, 'Constitutional Basis of Judicial Remedies' in P Leyland and T Woods (eds), Administrative Law
Facing the Future (1997) 242, 258. As the Australian experience has shown, a written Constitution does nothing to assist in this regard if
it does not contain substantive protection of specific rights. The Diceyan ideal of equality between government and citizens needs to be
understood in a modified form to take account of the fact that, in some respects, government is (and should be) different to citizens and
that therefore more should be expected of government. Such an approach satisfies Burrows’ concern articulated below in n 123.

93 See T Voon, 'Restitution from Government' (1998) 9 PLR 15; D Wong, 'The High Court and the Woolwich Principle: Adoption or Another
Bullet that Cannot be Bitten?' (2011) 85 Australian Law Journal 597; K Mason et al, Mason and Carter's Restitution Law in Australia (2nd
ed, 2008) Ch20; S Degeling, 'Restitution of Overpaid Tax in Australia: The Woolwich Principle' in S Elliott, B Hacker and C Mitchell (eds),
Restitution of Overpaid Tax (Hart Publishing, Oxford, 2013) 313; cf the pessimism in A Burrows, The Law of Restitution (3rd ed, 2011)
35-43.

94 See eg British American Tobacco Australia Ltd v Western Australia (2003) 217 CLR 30, (‘BAT v WA’). In that case, Woolwich was cited
briefly in argument but appeared only in a single footnote of the joint judgment of McHugh, Gummow and Hayne JJ to refer to the fact
that mistake of law was not an unjust factor allowing for resitution in the UK at the time Woolwich was decided; cf David Securities (1992)
175 CLR 353. See the text accompanying n 59 above.

95 Or at least Lord Goff's speech in Woolwich; see B Fitzgerald, 'Ultra Vires as an Unjust Factor' (1993) 2 Griffith LR 1, 17.

96 See R Moules, Actions Against Public Officials (2009) 300.

97 See eg Re Refugee Review Tribunal; ex parte Aala (2000) 204 CLR 82, 92-3 (Gaudron & Gummow JJ, ‘Aala’).

98 This is true subject to the UK’s obligations as a member of the EU. That minor exception need not detain us here.

99 M Brock, 'Restitution of Invalid Taxes' (2000) 5 Deakin LR 127, 137-8.

100 ltis also implicit in the prominence given to Marbury v Madison 1 Cranch (5 US) 137 (1803) in understanding the Australian constitution.
Marshall CJ’s dictum in that case that it “is emphatically the duty of the Judicial Department to say what the law is” (at 177) has been
described in the Australian High Court as “axiomatic”: Australian Communist Party v Commonwealth (1951) 83 CLR 1, 262 (Fullagar J).
It continues to be treated as such; see eg Attorney-General (NSW) v Quin (1990) 170 CLR 1, 35-6 (Brennan J); Corporation of the City
of Enfield v Development Assessment Commission (2000) 199 CLR 135, 152-3 (Gleeson CJ, Gummow, Kirby and Hayne JJ). The
greatest legacy of Marbury v Madison is as a rejection of the English-style sovereignty of Parliament in favour of empowering the
judiciary to determine conclusively issues of law; see generally J.T. Gleeson and R.A. Yezerski, 'The Separation of Powers and the Unity



that English courts do not have this power,101 except in regard to delegated legislation,
as in Woolwich. Therefore, Brock concluded, there is a natural limit on restitution under
the Woolwich principle and additionally a capacity in the UK to legislate retrospectively to
cure unlawful regulations (and stem the flow of restitution to those affected). Indeed, this
happened following Woolwich."

By contrast, Brock argued that it is “questionable” whether delegated legislation can be
amended with retrospective operation in Australia."® To the extent that she meant that
the success of an attempt to amend regulations of the type seen in Woolwich with
retrospective effect, to remove invalidity and limit restitution, is uncertain in Australia, her
concern is justified on a practical level, but only where the amending legislation is
subordinate, not prlmary * There is no reason why a legislative mstrument let alone an
Act, with retrospective operation ought not to be valid in prmcrple 05 Australlan
parliaments frequently respond to judicial decisions — particularly unwelcome ones'®
with legislation desrgned to nullify real or potential adverse consequences, as understood
by the parllament There is clearly some capacity to limit the effects of decisions made
using the Woolwich ground where Australia’s legislators believe it desirable to do so."

Furthermore, concerns about retrospective operation are misplaced. There have been
persuasrve advocates of courts being able to make orders which have only prospective
operatlon % but this is, at best, an idea whose time has not yet come. It has been
rejected emphatically at the highest level of the judiciary in both Australia'® and
England " Even where Australran federal courts have a statutory power to make
prospective orders in public law, * they have been demonstrably gun-shy about
exercising it. "3 To the extent that Brock argued that it would solve some problems if
Australian courts were able to make orders that did not necessarily have retrospective
effect, she is undoubtedly correct. To the extent that her argument was that Woolwich
ought not to be adopted in Australia unless prospective overruling is first available as a

of the Common Law' in J.T. Gleeson, J.A. Watson and R.C.A. Higgins (eds), Historical Foundations of Australian Law Vol I: Institutions,
Concepts and Personalities (2013), 297. Groves has noted that there is arguably a contradiction in the High Court’s continued embrace
of Marbury when it has “pointedly rejected the constitutional compromise later reached” by the US Supreme Court in Chevron USA Inc. v
Natural Resources Defense Council, Inc. 467 US 837 (1984): M Groves, 'Federal Constitutional Influences on State Judicial Review'
(2011) 39 Federal Law Review 399, 404.

101 But note the argument posed by D Edlin, 'Will Britain Have a Marbury?' (7 June 2013) UK Constitutional Law Group Blog
http://ukconstitutionallaw.org/2013/06/07/douglas-edlin-will-britain-have-a-marbury/.

102  See R Moules, Actions Against Public Officials (2009) 333.

103  There is, at any rate, a presumption against the retrospective operation of delegated legislation but this is not determinative of the

delegated legislation’s validity: D Pearce and S Argument, Delegated Legislation (4th ed, 2012) 470-3.

104  See D Pearce and S Argument, Delegated Legislation (4th ed, 2012) 473.

105 See generally DC Pearce and RS Geddes, Statutory Interpretation in Australia (7th ed, LexisNexis Butterworths, Chatswood NSW,
2011) 328-31. Nonetheless, in practice there are many institutional constraints against retrospectivity in legislation, whether primary or
delegated.

106  An example of legislative change consequent on a welcome judicial decision followed the decision of the Full Federal Court in Ruddock v
Vadarlis (2001) 110 FCR 491, ('The Tampa').

107  Prominent recent examples have included Brodie v Singleton Shire Council (2001) 206 CLR 512; Plaintiff M70/2011 v Minister for
Immigration and Citizenship (2011) 244 CLR 144, ('The Malaysia Solution Case’); and Williams v The Commonwealth (2012) 86 ALJR
713, (‘The School Chaplains Case’).

108 P Birks, 'Restitution from Public Authorities' (1980) 33 Current Legal Problems 191, 205; cited in M Brock, 'Restitution of Invalid Taxes'
(2000) 5 Deakin LR 127, 138.

109  Notably, Keith Mason; see 'Prospective Overruling' (1989) 63 ALJ 526; 'Money Claims' in PD Finn (ed), Essays on Law and Government
- Vol 2 (1996) 101, 125-7.

110  Hav NSW (1997) 189 CLR 465. See Kable (No2) (2013) 87 ALJR 737, 751 [61] (Gageler J).

111 Kleinwort Benson v Lincoln [1999] 2 AC 349. Lord Sumption has, however, pointed out that the “courts of the United States, India,
Ireland and the European Union have all asserted the right in certain categories of case to overrule a decision only with prospective
effect, a function previously regarded as the special domain of the legislature”: Lord Sumption, 'The Limits of Law' (Speech delivered at
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112 Administrative Decisions (Judicial Review) Act 1977 (Cth) s 16(1)(a).
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judicial remedy, it is hard to accept. It is surely still, broadly, a positive outcome that
public authorities are not unjustly enriched because a claimant has paid consequent to a
demand that was not within the authority’s power to make. Embracing such a reform
might perhaps spur further reform in regard to prospective judicial orders. The argument
that ‘it's not the right time’ to make a reform is seldom compelling on its own; this
circumstance is no different.

Likewise, predictions of fiscal chaos are often heard but seldom realised.'™ To the
extent that a finding that a certain tax regulation, for example, is unlawful and there is
(justified) concern that the exposure of the Revenue, and with it the government, is so
great that the body politic risks suffering great harm, there is of course a persuasive basis
for arguing that steps ought to be taken to prevent or limit that harm. It is worth noting
that the greater the exposure to “fiscal chaos”, the greater one may infer has been the
error on the part of government, the risk of which it is now asking those at whose
expense it has been unjustly enriched to bear. This ought not to be done lightly, or
simply because the words “fiscal chaos” have been invoked."® At any rate, Australian
parliaments have some capacity to deal with the prospect of fiscal chaos legislatively, for
example by placing limitation periods on the capacity to recover overpaid taxes''® or by
stating unequivocally that “no action shall lie for the recovery of any sum paid” to a public
authority “unless the payment is made under protest in pursuance of this section and the
action is commenced within ... six months after the date of the paymen’[”.117 This may
leave a government with a political problem but such issues are beyond the scope of
judicial reasoning. In Australia, federal courts also have the jurisdiction, absent in the
UK, to use s 75(v) of the Constitution to check excesses of the government's
constitutional executive power or of acts performed in reliance on an unconstitutional
statute."® Hence, if the collection of a tax were unconstitutional, any bar to recovery of
the amount paid would need to be justifiable.

As a reason why Woolwich ought not to become part of Australian law, the possibility of
fiscal chaos is not compelling; the UK exgerience with group litigation considering a
Woolwich claim has not resulted in chaos.® ‘Floodgates’ arguments of this nature are
often overstated. Ultimately, the other reasons raised by Brock are not compelling either.
It is important to remember that a Woolwich claim arises out of a power imbalance by
which a public authority is unjustly enriched; any suggestion that restitution ought to be
refused bears a heavy onus of justification. It has not been satisfied in my view with
regard to the argument that Woolwich should not be part of Australian law. Australia
should adopt the result of Woolwich, but as a matter of common law and not on a capital-
C Constitutional basis.

Limitations on private law remedies and the need for Woolwich

Not only are the objections to adopting Woolwich in Australia less than compelling, there
is a strong argument that adopting Woolwich would serve to fill an existing and
problematic lacuna in the capacity of Australians to secure remedies against public
authorities. It is not possible under the current orthodoxy for a party to public law

114 The introductions of the GST in 2000 and the Carbon Tax in 2012 are recent examples of the sky failing to fall as predicted.

115  This was a point made by Heydon J in his powerful dissent in Pape, which he indicated that a “crisis” is in many respects a product of
“modern linguistic usage” rather than objective proof that the circumstances of a crisis are present: Pape (2009) 238 CLR 1, 193 [551];
see also 122 [347] (Hayne & Kiefel JJ).

116 K Mason et al, Mason and Carter's Restitution Law in Australia (2nd ed, LexisNexis Butterworths, Sydney, 2008) 802-4 and the
legislation cited at 803 (n 196). Regarding limitation periods more generally, see at 945-6.

117 Thiess v Collector of Customs (2014) 88 ALJR 514.

118 M Aronson and M Groves, Judicial Review of Administrative Action (5th ed, 2013), 38.

119 Bodruddaza v Minister for Immigration and Multicultural Affairs (2007) 228 CLR 651, 665-6 [37] (Gleeson CJ, Gummow, Kirby, Hayne,
Heydon and Crennan JJ).

120  See FII Group Litigation [2012] 2 AC 337.



litigation to obtain a monetary remedy.'?' Public law remedies are restricted to
compelling the performance of an unperformed public duty (mandamus), quashing an
invalid decision (certiorari), declaring the law (declaration) and preventing the
commencement or continuation of an invalid or unlawful action (prohibition and
injunction, respectively). Therefore, the fact that a public authority’s guidelines are
unlawful does not lead directly to a monetary remedy. However, that the fact that
damages are not available for ‘mere’ breaches of public law is not incompatible with the
availability of restitution for unjust enrichment,'®® giving a court the power to direct the
return of money paid in the belief that it had been claimed without proper authority and
therefore that the money would have to be returned.

A party which had paid a sum of money based on a soft law demand which was beyond
the power of the public authority which had made it could attempt to recover the money
in compensatory damages for the public authority’s commission of a civil wrong. For
example, an unlawful monetary demand made by a public authority may sometimes
amount to misfeasance in public office, '®® leaving the public authority liable for
compensatory damages in tort.'** However, such an action would not lie where, as in
Woolwich, the public authority thought its act was Iegal.125 An action may, on the other
hand, lie for unjust enrichment, allowing the affected party to obtain restitution as a
remedy without needing to establish that the public authority had committed a ‘wrong’."?®
This is much more satisfactory where what is at issue is nothing more or less than the
fact that a public authority has been enriched by money to which it has no right at the
expense of another party. The return of the money is pertinent; the blameworthiness of
the public authority is not.

IV. A government-only (but not a judicial review) claim

The claim for restitution based on Woolwich is best understood as a claim which relates
only to government entities and to other entities which exercise statutory power. It does
not follow that the payment which triggers a Woolwich claim must have been made
consequent on a jurisdictional error made by the government entity in question. It is
beyond doubt that tax authorities cannot decide conclusively on the validity or meaning of
tax law,"?’ or on its applicability, in Australia for Constitutional reasons.'?

In obiter dicta, Lord Goff's speech in Woolwich indicated that he inclined:'?°
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to the opinion that this principle should extend to embrace cases in which the tax
or other levy has been wrongly exacted by the public authority not because the
demand was ultra vires but for other reasons, for example because the authority
has misconstrued a relevant statute or regulation.

The current authors of de Smith agreed that a Woolwich claim should “recognise the full
effect of the collapse of the distinction between jurisdictional and non-jurisdictional
error”,"® although they mistakenly supposed that the dicta quoted above demonstrated
Lord Goff's opposition to such a principle.”" What, then, of Australia, where the
distinction between jurisdictional and non-jurisdictional error is not merely yet to collapse

but is positively canonical?'*

There is no reason to think that there must be a jurisdictional error before restitution is
payable on the basis of a Woolwich claim in Australia. This is because the presence of a
jurisdictional error in an impugned decision is the basis for an order “declaring or
assuming that the decision lacks any relevantly adverse legal effectiveness”.’®® The
reasoning which supports the award of judicial review remedies, which are axiomatically
procedural and aimed at reversing consequences rather than events, is not apposite to
the field of restitution for unjust enrichment. The purpose of restitution is to respond to
unjust enrichment'* by reversing its effect,” albeit in a practical rather than a literal
sense, since no event can actually be reversed, absent the capacity for time travel.
Restitution is not a body of law which merely remedies consequences, in the manner of
judicial review which might for example quash a decision affected by bias, or order a
public officer to perform an unperformed duty, or order a public authority not to breach (or
continue breaching) the law, or declare conclusively that a person has been denied
procedural fairness in his or her dealings with a statutory body. The consequences of
jurisdictional error are addressed in this way by the court but it does not and cannot
address the merits of the applicant’s involvement with the respondent public authority.
By contrast to judicial review’s remedies, restitution has a substantive purpose to which
the prohibition, rooted in the separation of powers,'*® against judicial review addressing
the merits of a disputed decision has no relevance.

The retention of jurisdictional error as a basis for the availability of judicial review’s
remedies has as its founding assumption that some public bodies, such as senior
courts,”™" are able to make errors within jurisdiction that would be jurisdictional errors if
made by other public bodies.”® While this reasoning has long since been abandoned in
jurisdictions outside Australia,” it is accepted in Australia for reasons including the fact
that it allows courts to avoid privative clauses which would otherwise remove acts and
decisions from judicial supervision.140 Such reasoning is irrelevant to restitution matters,
which do not involve the courts in supervising public bodies for error but which assume
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135 A Burrows, The Law of Restitution (3rd ed, 2011), 4. It should be noted at this point that a judicial declaration of unlawfulness, which
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the presence of legal error as their prerequisite. The purpose of restitution is not to hold
public authorities accountable for such legal errors (in the manner of administrative law)
but to reverse any consequent unJust enrichment. Given that Parliament is free to
exclude restitution by Ieglslatlon ! there is no need to restrict Woolwich to jurisdictional
errors in order to limit the effect of privative clauses.

Unlike the common Iaw of negligence'*? and the statutory provisions which have more
recently governed it," there is no persuasive argument that public authorities deserve a
level of protection which is not provided to defendants generally.™* If the enrichment of a
public authority is unjust, it should therefore be the subject of restitution on the normal
basis. All that Woolwich does is to make illegal acts and decisions which result in a
public authority being enriched presumptively unjust as a matter of policy.

Williams has noted that the issue which arose in Woolw:ch had features which properly
inhabited opposite sides of the “cheyan orthodoxy , namely that the validity of the tax
instrument was a public law question™® but the recover1y of money paid to the Revenue
as a result of an invalid tax was an issue for private law. ™" This ought not to be of undue
concern. After all, as Lord Goff pointed out in Woolwich, “it is well established that, if the
Crown pays money out of the consolidated fund without authority, such money is ipso
facto recoverable if it can be traced”,™® under the Auckland Harbour principle.™® Harlow
has long championed the view that rules which operate only for or against the
government offend the Diceyan aspiration of equality before the law."*® Why then should
the reverse not be true, aIIowmg individuals to recover payments made to government
pursuant to unlawful demands?™' To the extent that Woolwich is simply the reverse of
Auckland Harbour, objections to Woolwich on Diceyan grounds are unsupported

Lord Goff was compelled to conclude that the comparison between the position of the
Crown and the position of the citizen “on the law as it stands at present is most
unattractive”."®® Indeed, Woolwich was one of several tax cases which seemed to hint at
developments in public law to remedy the mequallty between the Revenue and
taxpayers pr|or to the concept of “abuse of power” gaining credence in the UK

141 See above atn 116.
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following Coughlan."®® Consider again the situation where money is paid to a revenue
collection authority, which is acting bona fide, and where the payer does not believe that
the money is payable but nonetheless pays it in order that others do not think it incapable
of paying. This is not a situation which is caused by the Revenue’s misuse of its power
per se but by the very fact of that power.'®® As Lord Goff put it, Woolwich EBS was
“faced with the revenue, armed with the coercive power of the state, including what is in
practice a power to charge interest which is penal in its effect.”’®” This disparity in power
had been both accepted as fact and seen as relevant throughout the proceedings in
Woolwich."® Put another way, a claimant in the position of Woolwich EBS is not
persuaded that it must pay by the soft law guidelines themselves; it is persuaded by the
identity of the authority which issued the guidelines and the concern about how the
marketplace may perceive a failure to pay first and challenge the guidelines later. "
Only a public authority could cause such a claimant to pay under those circumstances,
which is why questions about whether the Revenue had misused its power miss the
point. However, to grant relief only on the basis of the public authority’s greater power
would be to confuse an unjust factor, the presence of which is required to make out
restitution, with a civil wrong.'®® Mere inequality is an insufficient basis for obtaining
compensatory damages in tort but this does not affect a claim for restitution, which is not
made out by establishing wrongdoing on the part of the defendant.

Woolwich as a direct constitutional claim

Given the terms in which this proposed development has been discussed, one wonders
why following Woolwich would cause an Australian court any difficulty at all. Referring to
Article 4 of the Bill of Rights 1689, Mason CJ stated baldly that it would be “subversive of
an important constitutional value if this Court were to endorse a principle of law which ...
authorised the retention by the executive of payments which it lacked authority to receive
and which were paid as a result of causative mistake.”™®" In the years preceding Mason
CJ’s dictum, the importance of this “important constitutional value” had already been
noted by Birks'®® and Burrows'® in England, while in Canada, Hogg referred to taxation
imposed unlawfully as “unconstitutional”.’®* Importantly, this commentary also preceded
the decision of the House of Lords in Woolwich and doubtless influenced the thinking of
Lord Goff, himself a restitution scholar of manby years’ standing.165 It is in this context that
one should read Lord Goff's statement that:'®
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the retention by the state of taxes unlawfully exacted is particularly obnoxious,
because it is one of the most fundamental principles of our law - enshrined in a
famous constitutional document, the Bill of Rights 1688 - that taxes should not be
levied without the authority of Parliament; and full effect can only be given to that
principle if the return of taxes exacted under an unlawful demand can be enforced
as a matter of right.

Lord Goff did not put this point expressly as a constitutional argument, despite having
described the Bill of Rights in those terms. Rather, his Lordship spoke of restitution in
these circumstances as no more than “a matter of common justice” and a response to
“the simple call of justice”.'®” This terminology was used in the context of making the
point that there existed a discrepancy between the power of the two parties: the Revenue
had obtained a benefit “implicitly backed by the coercive powers of the state” at the
expense of Woolwich EBS."™® Lord Browne-Wilkinson also noted the “inequalities of the
parties’ respective positions” as the basis upon which he was prepared to find an unjust
factor which would allow Woolwich EBS to obtain restitution from the Revenue.'®® The
purpose of these dicta was to justify the policy-motivated unjust factor of payment subject
to an unlawful demand.

However, the inequality of the parties is not determinative in regard to making out the
Woolwich unjust factor,'”® notwithstanding the fact that unlawful claims made by the
Revenue are merely a species of unlawful claims made by public bodies more generally,
as Lords Goff and Browne-Wilkinson both stated.””" The latter point was not developed:
Lord Goff referred to recovering money paid consequent on an unlawful demand from a
“public authority”, 2 Lord Browne-Wilkinson from “some public officer”. 8 These
references seem to indicate that their Lordships did not see the Woolwich unjust factor as
being restricted to revenue authorities, and therefore that Article 4 of the Bill of Rights
1689 was not the true basis of their conclusions. Professor Jones expressed confusion
as to the meaning of “public authority” as it was employed in the majority speeches,' a

predicament with which most public lawyers can empathise.

It is interesting to note that, even before Woolwich, Burrows had identified this unsettled
point as a Possible obstacle to expanding the boundaries of restitution for unjust
enrichment;""®

Application of the ultra vires theory requires one to draw a sharp distinction
between invalid demands for money made by big private companies (e.g. British
Telecom plc) and those made by public authorities. Yet it can be argued that any
divide between private and public bodies is not so clear as to justify a wholly
different restitutionary regime. Furthermore, even if one can clearly divide public
from private bodies, it is hard to see why demands made by public bodies in the
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course of carrying out ordinary commercial functions (e.g. charging rent to tenants)
should be subjected to a different restitutionary framework from where analogous
demands are made by private bodies."”’

Concerns about where to draw the line between exercises of private power which could
attract the Woolwich principle by analogy and those which couldn’t are understandable.
An overbroad application of Woolwich might make the entire principle ungovernable and
it is therefore appropriate that Woolwich apply only where a party has been unjustly
enriched as a result of monies paid subject to an unlawful demand of a public character,
whether made by a public authority or by a private entity to which public duties have
been outsourced. In such circumstances, the unjust factor necessary to obtain restitution
does not require an examination of the behaviour of either party but simply looks at the
presence or absence of legal authority for the demand in question. Furthermore, there is
little benefit to examining minutely whether the defendant meets the description of a
“‘public authority”. This, after all, is not truly an element of the taxonomy of unjust
enrichment, even after Woolwich. All that Woolwich decided was that an unlawful
demand is an unjust factor upon which a claim for restitution can be based. If the
defendant has been unjustly enriched consequent upon having made an unlawful
demand, restitution should be available. This is of critical importance where the demand
is made through the medium of soft law.

Williams considered the implications of the various approaches to the question of
whether cases like Woolwich should be treated as wholly public, wholly private or as a
hybrid of both."”® None of the existing private law unjust factors applied on the facts of
Woolwich," and it would therefore seem odd to conclude that there was no public law
element to the House of Lords’ determination of the matter. Williams also considered
several candidates for the new reason for restitution developed by the majority in
Woolwich,"®® without any of them presenting a compelling case. In response, she asked
rhetorically:181

Why should we not simply regard the ulfra vires demand in Woolwich as an

entirely public event to which the law can now respond, either with a mandatory

order for restitution or ... with restitution as a response in itself?
This approach to a “public law of restitution”'®* met with the unanimous approval of the
Canadian Supreme Court in Kingstreet Investments,'®® albeit for reasons which had
nothing to do with the acceptance of Woolwich."® Writing for the Court, Bastarache J
held that the ultra vires ‘user charge’ which had been imposed on the appellants’ night
clubs in New Brunswick, was recoverable “on the basis of constitutional principles rather
than un%ust enrichment”, which was “ill-suited to deal with the issues raised by ultra vires
taxes”." His Honour employed similar reasoning in this regard to that used by the
House of Lords when it replaced estoppel against public authorities with an equivalent
public law doctrine."®® The principle of restitution from public authorities is ‘constitutional
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in Canada in a way that it has not been recognised to be in Australia,'®” where Article 4
of the Bill of Rights 1689 is seen only as forming part of Australia’s constitutional
background (though it nonetheless remains an important part of Australian law).
Bastarache J held that the principle equivalent to Article 4 is embedded in the Canadian
Constitution Act:'®®

Bills for appropriating any Part of the Public Revenue, or for imposing any Tax or
Impost, shall originate in the House of Commons.

Of course, the same principle is embedded in the Australian Constitution. The difference
is that, unlike the Canadian Supreme Court in Kingstreet Investments, the High Court of
Australia has not, to this point, recognised the link between this section and Article 4.
Bastarache J's reasoning was that s 53 imposed a “governing constitutional principle”'®
that the Crown requires legislative authority in order to impose taxation, and that
therefore it is also a constitutional principle that where the Crown obtains revenue as the
consequence of having imposed an invalid tax, it is liable to make restitution of the
amount of that revenue and the taxg)ayers to recover amounts paid under the invalid tax
as “a matter of constitutional right”.'*

Hogg and his co-authors included Australia in their proposition that the law as stated in
Kingstreet Investments “is generally the position outside Canada’, 191 citing Royal
Insurance in support. However, that statement exaggerates the constitutional reasoning
employed by Mason CJ in Royal Insurance'® and misunderstands the caution which, in
the Australian judiciary, continues to adhere to the notion of restitution as of right against
public bodies for imposing invalid taxation. At any rate, Australian courts have not
attempted to separate cases “into wholly separate bodies of law, depending on the
reason why the tax is invalid”,'®? thereby nullifying the simplicity which the Canadian
Supreme Court had intended to institutionalise when it eschewed the complexity of the
unjust enrichment framework."®*

The notion of an Australian court treating unlawful taxation as an entirely public event
and using the writ of mandamus to order the return of monies obtained through the
unlawful demand is initially startling, but not unknown.'® Mandamus retains the
characteristics of the prerogative writ which allows a person with sufficient standing to
obtain relief against a respondent who has failed or refused to perform a public duty196
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and is additionally entrenched within s 75(v) of the Constitution as a constitutional writ."®’

Mandamus issued in Royal Insurance to command the repayment of overpaid stamp
duties in circumstances where the applicable legislation merely said that the Comptroller
‘may’ return money overpaid.'® A majority held that while the relevant section created a
discretion rather than a duty to return overpaid stamp duties, an antecedent liability
(such as a positive finding that the Revenue had no right to retain the funds) created a
duty in the Comptroller to return those funds, which would in turn allow mandamus to
issue.?® Royal Insurance was essentially a matter about statutory interpretation,?" albeit
one informed by unjust enrichment reasoning, which indicated that “all discretions have
boundaries™®? and that there is therefore a point at which mandamus may — theoretically
— issue to compel action. | say theoretically because mandamus, and the constitutional
writ jurisdiction of the Australian High Court generally,?® is always discretionary. Indeed,
the grounds upon which mandamus may be refused are many.204 To regard an unlawful
demand by a public authority as a purelg public law event with a purely public law
remedy is fraught with risk for this reason.?

Williams asked why, if unlawful taxation is treated as a purely public event rather than as
a policy-motivated unjust factor used for the purpose of establishing unjust enrichment,
restitution is the appropriate response.206 The short answer, of course, is that on a
traditional understanding of the public / private divide,?”” it isn't: shorn of its private law
context, the unlawful act of a public authority has always been remedied in judicial review
proceedings.?® Of course, in Woolwich, the unlawful act was not being remedied, but
simply formed one of the circumstances allowing the court to conclude that the Revenue
had been unjustly enriched.

The question remains whether this is an “appropriate” response. Since an entirely
private response is no more, and arguably even less, afgropriate to unjust enrichment
caused through unlawful acts by public authorities, % Williams posited a “hybrid
approach” which sought to combine the two, using the test from Datafin to test the extent
to which private bodies exercise public power.?'° As | have noted above, this principle
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has had a notoriously difficult history in Australia,?'" where it has never been considered
by the High Court,>'? but Williams recognised that to press cases like Woolwich and
Kingstreet Investments®'® into the standard private law unjust enrichment mould, with all
the difficulty that entails,?' risks allowing the law of unjust enrichment to become trapped
within the confines of its own taxonomy.“'® She stated that:*'®

Neither the certainty of private law nor the flexible discretionary nature of public
law can prevail absolutely; a balance must be struck between them.

It is not clear how Datafin will be helpful in sorting out these issues, which is at least
unsurprising in Australia, given its heavily contested status here. Would Williams’
proposed “hybrid approach” mean that restitution claims against public bodies would no
longer be decided subject to judicial discretion? Would a court still apply ‘public’
principles in such cases? Should the courts have discretion in any case or is that aspect
of the issue better left to Parliament? The answers to these questions are unclear, but
one is nonetheless moved to applaud Williams’ purpose in proposing an approach which
does not compel a choice between purely private and purely public approaches and
brings some flexibility to a taxonomy otherwise notable for its rigidity. Maintaining a firm
divide between public law and private law approaches, she pointed out, inevitably results
in an inaccurate description of the Woolwich claim.?'’

Thus far, the English courts have not decided to follow the “hybrid” path; in Deutsche
Morgan Grenfell, the House of Lords (in contradistinction to the Canadian Supreme Court
in Kingstreet Investments) opted to take a private approach.?'® While a detailed
treatment of these authorities is beyond the scope of this article, | respectfully endorse
Williams’ argument that the fact that an unlawful event has occurred is sufficient reason
for restitution (the ‘public law reason for restitution’) and that the tortuous process of
making it coincide with an existing private law unjust factor is unnecessary.
Nonetheless, the constitutional arrangements in Canada and Australia do not cause me
to expect that the High Court will adopt either a totally public or a hybrid response to
unlawful taxation in the near future. Waiting for the Court to consider Woolwich at all is
enough to be going on with.

V. Woolwich as a response to a breach of soft law

Has Woolwich revealed a basis for restitution for unjust enrichment consequent on the
use of soft law? The initial problem for a claimant who seeks to obtain restitution by
relying on Woolwich is whether the defendant public authority’s soft law guidelines are
sufficient to trigger the rule in Woolwich at all, or whether alternatively the guidelines are
not ‘law’ and therefore unable to be described as ‘unlawful’. In Australia and England,®®
provided that making rules is within that administrator’'s powers and does not disclose an

211  See Chase Oyster Bar Pty Ltd v Hamo Industries Pty Ltd (2010) 78 NSWLR 393; Khuu & Lee v Corporation of the City of Adelaide
(2011) 110 SASR 235. Special leave to appeal the decision in Khuu & Lee to the High Court was refused: Khuu & Lee Pty Limited v
Corporation of the City of Adelaide [2012] HCA Trans 108.

212 With the very minor exception of Kirby J's dissent in NEAT Domestic (2003) 216 CLR 277. Gleeson CJ’s judgment in NEAT Domestic
contained the hallmarks of Datafin’s influence, but his Honour did not mention Datafin by name.

213  Hogg and his co-authors noted that the court in Kingstreet Investments considered that it had granted a public law remedy, “but it
assimilated the law respecting recovery of taxes to the private law of restitution”: PW Hogg et al, Liability of the Crown (4th ed, 2011)
504. This echoes Reprotech [2003] 1 WLR 348; see n 186 above.

214 See J Alder, 'Restitution in Public Law' (2002) 22 Legal Stud. 165, 176-9.

215 R Williams, Unjust Enrichment and Public Law (2010) 36-9.

216 R Williams, Unjust Enrichment and Public Law (2010) 37.

217 R Williams, Unjust Enrichment and Public Law (2010) 38.

218 DMG [2007] 1 AC 558. See the excellent analysis at R Williams, Unjust Enrichment and Public Law (2010) 75-97.

219  See R Williams, Unjust Enrichment and Public Law (2010) 72-4.

220  But not in America, where an intention to bind brings the notice and comment procedures of the APA into force: RA Anthony, 'Interpretive
Rules, Policy Statements, Guidances, Manuals, and the Like' (1992) 41 Duke LJ 1311, 1355 ff.



improper purpose which takes it beyond the extent of those powers, the soft law will not
be ‘illegal’. Legal remedies attach to law’s form rather than to its effect or substance,
which is problematic for soft law, given its pervasive and persuasive nature.??' After all,
since soft law does not have a legally binding effect, how can it be quashed? An act
performed in accordance with soft law cannot be characterised as ultra vires, on the
basis of either the act or the instrument being invalid, when (in Professor Wade’s phrase)
“it has no vires to be ultra”?*®> These issues are almost irrelevant to a colore officii
argument, since all that a claimant must establish is that a public officer has demanded
and was paid money s/he is not entitled to, or more than s/he is entitled to, for the
performance of his or her public duty.?® Such a demand can equally be made through a
soft law instrument, an unlawfully made legislative instrument, or a simple demand
unvarnished with the appearance of legal status. Does a Woolwich claim have the
capacity to counter this level of flexibility?

In my view, Woolwich should be understood as sufficiently flexible to allow for restitution
where the claimant has paid subject to a demand made in the form of a soft law
instrument which threatens unlawful consequences. If the soft law contains a demand,
as in Woolwich, for a payment to which the public authority has no legal right, it is that
demand which is unlawful for being beyond the public authority’s powers and which
therefore might attract a remedy. That is consistent with the view that one of the great
dangers of soft law to the unwary is how convincingly it can present itself as law.?** To
limit restitution using the Woolwich policy-based unjust factor only to ‘hard law’
instruments may make no difference to the legally sophisticated, like Woolwich EBS, but
those who do not recognise the difference between soft and hard law would be adversely
affected. In Woolwich, the regulations which were held to be void in the judicial review
proceedings were legislative instruments.”® In my view, however, that was not central to
the reasoning of the majority in the subsequent restitution case, in which Lord Goff said
in obiter dicta that he inclined:**®

to the opinion that [the] principle [that money paid by a citizen to a public authority
in the form of taxes or other levies paid pursuant to an unlawful demand by the
authority is prima facie recoverable by the citizen as of right] should extend to
embrace cases in which the tax or other levy has been wrongly exacted by the
public authority not because the demand was ultra vires but for other reasons, for
example because the authority has misconstrued a relevant statute or regulation.

The important factor in Woolwich was that the Revenue had acted in accordance with a
soft law instrument which was legally wrong,?’ rather than that it had acted in excess of
specifically legislative authority. In other words, while the soft law may not itself be
capable of being unlawful, it may reflect a legal error which, when acted upon by a public
authority, means that it is acting unlawfully.

Furthermore, although the unlawfulness of the regulations was important in Woolwich,??®
there was a recognition throughout that “the tax position of building societies ... was
regulated by extra-statutory arrangements made between individual building societies
and the revenue.”®® The majority of the House of Lords accepted that Woolwich EBS
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had paid under a belief that it was practically, rather than legally, compelled to do so.
Woolwich EBS, after all, had correctly ascertained that the Revenue had no legal basis to
demand tax in the amount which Woolwich EBS ultimately paid. This reinforces the view
that what is important for the purpose of making out a Woolwich claim is not the
existence of an unlawful legal instrument under which payment was demanded but the
fact that you were compelled to pay in practice. That describes the essence of much soft
law. For example, revenue authorities in many countries issue rulings which have the
status of soft law rather than that of a legislative instrument.”®* Given that the purpose of
such rulings is to guide the behaviour of taxpayers, a purpose in which rulings
overwhelmingly succeed, upon what principled basis can it be argued that they cannot
attract the Woolwich unjust factor because they are not (hard) law? There is no reason
why Woolwich ought not to apply to soft law instruments which threaten unlawful
consequences, in the sense of being inconsistent with a legislative or constitutional
requirement.?*’

Conclusion

Woolwich was a landmark decision which has created a blizzard of commentary that has
not abated over twenty years since the House of Lords handed it down. Although
Australian courts have, in that time, had scant occasion to consider Woolwich, this article
concludes that there is no reason why it should not be accepted as part of the common
law of Australia.?®?> It need not have a capital-C Constitutional basis, as it does in
Canada, nor need it be traced exclusively to the Bill of Rights 1689 in such a way that it
would only apply against revenue authorities. Rather, Woolwich should be seen as
standing for the proposition that a public authority which is unjustly enriched at the
expense of a claimant due to an unlawful act or decision on the part of the public
authority must, absent a defence, make restitution to the claimant. This is a simple
proposition, which does no more than to assume that Woolwich created a policy-based
unjust factor to address the problem faced by a claimant whose claim fell within none of
the existing unjust factors. Nothing in Woolwich need be read as requiring that the public
authority in question had made a jurisdictional error; that doctrine exists within Australian
administrative law for a completely separate purpose and does not need to be extended
further.

The role of soft law is an interesting factor in considering the impact of Woolwich. There
is a strong argument to be made in favour of using Woolwich as the basis for remedying
unjust enrichment based upon any unlawful act or demand by a public authority. That
application of Woolwich is consistent with the majority speeches in the House of Lords.
However, unless Woolwich is adopted more broadly in Australia than it has been in the
UK, it presents a path to obtaining restitution which is limited to overpaid taxation.?* For
that reason, restitution is unlikely to present a practical remedial option for persons
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affected by the breach of a public authority’s soft law in the short term, bearing in mind
that Woolwich has not yet been applied in Australia at all. It is to be hoped that when the
appropriate matter arises in an Australian court, that Woolwich is not only accepted but
given a broad application. This would be a powerful recognition of the potency of soft
law and of the relevance of restitution as a remedy where it is misused.



