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Abstract

This article explores the structure, management and institutional design of commissions in Australia and
unpacks how these institutions operate within the Australian political landscape. Part 1 looks at the struc-
ture of Australian electoral commissions and how they maintain structural independence. Part 2 seeks to
better understand Australian electoral institutions, through an examination of how they have manoeuvred
administrative and political challenges and emergencies when they have arisen. Finally, Part 3 employs a
neo-institutionalist lens to focus on the internal and external dynamics that assist or hinder the operation
of commissions in Australia and how legitimacy and institutional trust can be created, maintained and
harmed by electoral agencies in the Australian context.

To understand electoral administration we must look beyond the rules and focus on the electoral
institutions themselves.! This article takes as its focus electoral commissions in Australia, both at
the national and sub-national (state and territory) levels. It explores the structure, management
and institutional design of commissions in Australia and unpacks how these institutions operate
within the Australian political landscape and where they differ from some Asian comparators.
Part 1 looks at the structure of Australian electoral commissions and how they maintain profession-
alism and structural independence. Part 2 seeks to better understand Australian electoral institu-
tions, through an examination of their agility in the face of administrative and political
challenges as well as in times of crisis. Finally, Part 3 employs a neo-institutionalist lens to focus
on the internal and external dynamics that assist or hinder the operation of commissions in
Australia and the lessons for how legitimacy and institutional trust can be created, maintained
and harmed by electoral agencies.

The Australian Federation is home to nine electoral commissions. The Australian Electoral
Commission (AEC) is the best known and is responsible for conducting federal (or national) elec-
tions. In addition, there are electoral commissions in all six states and two territories, each in charge
of running elections in their respective jurisdictions. Each commission is led by an electoral

The authors would like to thank Professors Rosalind Dixon and Mark Tushnet for organising the Democratic
Constitutions and Electoral Commissions Workshop in December 2020 from which this paper derives.

'Daniel P Tokaji, “The Future of Election Reform: From Rules to Institutions’ (2009) 28 Yale Law & Policy Review 125,
126.
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commissioner, who is typically supported by a small group of senior electoral officials and larger
number of staff employed as public servants. The AEC is the largest such body with around 800
staff.

All nine commissions are established by legislation and exist as statutory bodies. This distin-
guishes Australian commissions from the constitutionally entrenched bodies discussed elsewhere
in this special issue - see contributions by Bhat® (India) and Samararatne® (Sri Lanka) — and
puts them at odds with recent trends in the design of electoral management bodies.* It has been
argued that entrenchment enhances the independence of electoral authorities and enables them
to play a more muscular role in safeguarding electoral democracy.” These arguments have never
had much purchase in Australia. This is due partly to the fact that elections have been run fairly
and with integrity for over a century without any resort to constitutional protections.” The commis-
sions enjoy the trust of politicians and the community, and partisan interference with electoral
administration is rare. Against this background it is difficult to argue that constitutional entrench-
ment would improve electoral democracy in Australia. Instead, the Australian experience demon-
strates that, given the right conditions, statutory electoral commissions can act independently
and impartially. It challenges assumptions that constitutional entrenchment is an optimal design
feature for electoral management bodies.

Electoral commissions are relatively recent creations in Australia. The first such commission, the
AEC, was established in 1984; states and territories gradually followed, with New South Wales
(2006) and South Australia (2009) the last to adopt such bodies.” Prior to that the running of elec-
tions was mostly the responsibility of officials working within government departments. That
arrangement served Australia well: electoral officials built and maintained a robust culture of inde-
pendence, and allegations of ministerial interference were infrequent.® When steps were finally
taken to put electoral administration on a statutory footing, it was in the spirit of making modest
improvements to existing arrangements rather than upending them.” The AEC, for instance, was
effectively ‘a renamed and slightly reconfigured version of an organisation which had been in
place for 82 years’.'® All the same, the new arrangements brought some important changes: electoral
officials were better shielded from ministerial direction, and the Commission was put in a position
to deal directly with Parliament rather than have its voice filtered through the executive
government."'

*M Moshin Alam Bhat, ‘Governing Democracy Outside the Law: India’s Election Commission and the Challenge of
Accountability’, this Special Issue.

*Dinesha Samararatne, ‘Sri Lanka’s First Election Commission: Strengthening Electoral Management or Advancing
Electoral Integrity?, this Special Issue.

“Michael Pal, ‘Electoral Management Bodies as a Fourth Branch of Government’ (2016) 21 Review of Constitutional
Studies 85.

5Eg, Bruce Ackerman, ‘The New Separation of Powers’ (2000) 113(3) Harvard Law Review 633; Mark Tushnet,
Comparative Constitutional Law (Edward Elgar 2" ed 2018) ch 5.

“Two exceptions should be noted: the Constitution Act 1975 (Vic) ss 94F and 94G establishes the Victorian Electoral
Commissioner as an independent officer of the Parliament and ensures the continuance of the state’s Electoral
Boundaries Commission; the Constitution Act 1934 (SA), Part 5, entrenches the state’s Electoral Districts Boundaries
Commission and the electoral redistribution process.

"Norm Kelly, Directions in Australian Electoral Reform: Professionalism and Partisanship in Electoral Management (ANU
E-Press 2011) 10.

8Colin Hughes, ‘Institutionalising Electoral Integrity’ in Marian Sawer (ed), Elections: Full, Free and Fair (Federation Press
2001) 142, 156.

CP House of Representatives Deb 2 November 1983, 2214, 2216 (Kim Beazley).

"Michael Maley, ‘Appendix: How Australians Vote’ in Benjamin T Jones, Frank Bongiorno & John Uhr (eds), Elections
Matter: The Federal Elections that Shaped Australia (Monash University Publishing 2018) 252, 279.

"ibid. On the AEC’s role in fostering and protecting electoral democracy see Paul Kildea, “The Constitutional Role of
Electoral Management Bodies: The Case of the Australian Electoral Commission’ (2020) 48 Federal Law Review 469.
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The relatively sedate origins of Australian electoral commissions distinguish them from some of
their counterparts in the Asian region. In some nations, such as Indonesia and Sri Lanka, electoral
management bodies have been established following periods of unrest and have been designed to
protect against the very real prospect of partisan manipulation of the electoral process.'* None of
this rings true in Australia: there was no crisis or rupture that prompted lawmakers to better insulate
electoral administration from political influence, nor was there any specific concern with the integ-
rity of elections being run by public servants within government departments.

Each commission discharges broadly similar functions. First and foremost is the conduct of elec-
tions and referendums. These are managed centrally within each jurisdiction; national elections,
for instance, are run by the AEC without direct involvement from its state and territory counter-
parts.”> Compulsory voting, which applies in all parliamentary elections in Australia, profoundly
shapes the work of commissions in delivering elections. It places an onus on the commissions to
make voting a relatively easy experience for electors irrespective of their circumstances. Among
the measures employed to enhance access to the vote are early voting, postal voting, internet voting
(in NSW and WA, for select voters), and mobile polling booths.

Other key responsibilities for electoral commissions include enrolment of voters, maintenance of the
electoral roll, support of redistributions (redrawing of electoral boundaries), registration of political
parties, conduct of public education programs, and the provision of advice to Parliament and govern-
ment. Some commissions also administer financial disclosure and electoral funding schemes.
Australian commissions have limited ability to make their own rules. For the most part their work
involves administering highly prescriptive laws that allow minimal scope for the exercise of discretion.'*

The independence of electoral management bodies from both government and political parties is
essential to free and fair elections.'” In Australia the law enshrines the institutional independence
of electoral commissions in at least four ways. First, each commission is established as a statutory
body and, as such, a government must mobilise parliamentary majorities should it wish to abolish a
commission or alter its powers. Second, the commission membership is non-partisan. Four com-
missions take the form of three-member bodies, typically comprising a Chairperson (often a serving
or retired judge), the Electoral Commissioner and a non-judicial appointee.'® Four other commis-
sions are structured so that the Electoral Commissioner serves as the only member,'” while one is
established as a department of state.'® In addition, all jurisdictions except the Commonwealth have

2Simon Butt & Fritz Siregar, ‘Multilayered Oversight: Electoral Administration in Indonesia’, this Special Issue;
Samararatne (n 3).

Michael Pal, ‘Constitutional Design of Electoral Governance in Federal States’, this Special Issue.

"“Michael Maley & Graeme Orr, ‘Developing a Legislative Framework for a Complex and Dynamic Electoral Environment
[2019] UQLRS 12.

"“Helena Catt and others, Electoral Management Design (International IDEA 2014) 21; see also in this Special Issue:
Samararatne (n 3); Malcolm Langford, Rebecca Schiel & Bruce M. Wilson, ‘The Rise of Electoral Management Bodies:
Diffusion and Effects’; Dian A H Shah, ‘The Malaysian Election Commission: Navigating Electoral Authoritarianism and
Political Change’; Richard Stacey & Victoria Miyandazi, ‘Constituting and Regulating Democracy: Kenya’s Electoral
Commission and the Courts in the 2010s’.

1 AEC, New South Wales Electoral Commission (NSWEC), Tasmanian Electoral Commission, Australian Capital
Territory Electoral Commission.

7Victorian Electoral Commission, Electoral Commission Queensland, Electoral Commission of South Australia, Northern
Territory Electoral Commission.

¥ Western Australian Electoral Commission (WAEC).
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rules that prevent persons with current or recent political affiliations from being appointed to the
position of Electoral Commissioner.

Third, the law establishes an appointments process and security of tenure for the position of
electoral commissioner (see summary table in Appendix). In the three largest jurisdictions the
appointment is at the discretion of the executive government, whereas elsewhere the government
must either receive a recommendation from the legislature (SA, NT) or consult with party leaders
and/or the relevant parliamentary committee (QLD, WA, TAS, ACT). These consultation require-
ments were introduced to help guard against suspected political leanings in appointees and to
encourage cross-party support for commissioner appointments.19 Once commissioners are
appointed, the law protects them - to a greater or lesser degree — by providing for a term of office
of reasonable duration and protection against termination. Across Australian jurisdictions the
appointment terms range from 5 to 10 years, with commissioners eligible for reappointment at
least once. The exception is South Australia, which guarantees tenure to age 65. Electoral commis-
sioners may be removed from office on various grounds, the most common being misbehaviour and
physical or mental incapacity, although the laws in three jurisdictions (WA, SA and TAS) are silent
on the available grounds. The Commonwealth and Victoria stand apart for authorising the execu-
tive government to terminate an electoral commissioner without the involvement of the parliament.

Fourth, the law helps to protect the independence of electoral commissions by circumscribing
government influence. Under express statutory provisions in their respective jurisdictions, the elect-
oral commissions in New South Wales, Victoria and Tasmania exercise their functions free from
ministerial direction or control,”® while the AEC does the same except on a limited set of matters.”!
In some other jurisdictions, such as South Australia, Western Australia and the ACT, independence
from ministerial direction is a matter of convention.**

A culture of independence is also considered important within electoral management bodies.*®
This feature, also known as decisional independence, refers to an agency’s capacity to bring a ‘per-
sonal independence of mind’ to decisions such that they are made ‘free from improper influence’.**
Australian electoral commissions have long prided themselves on such a culture. Hughes, for
example, has remarked on the reputation for decisional independence enjoyed by federal electoral
officials in the decades prior to establishment of the AEC.*

Another important consideration in assessing an electoral commission’s independence is its
degree of financial autonomy. Under an independent model, a commission ‘has and manages its
own budget independently of day-to-day government control’*® This is not the case for
Australian electoral commissions, which depend on governments for their budgetary allocations.
The commissions typically negotiate their funding with their parent department or with their
finance or treasury department in the course of annual government budget processes.”’
Commission funding is therefore vulnerable to both government-wide reductions (such as efficiency
dividends) and to targeted cuts. There is also potential for departmental interference with commis-
sion budgets.”® The ACT process is the most transparent: the Speaker consults the electoral com-
missioner on funding requirements and makes a recommendation to the Treasurer, and the

YKelly, Directions in Australian Electoral Reform (n 7) 39.

20E]ectoral Act 2017 (NSW), s 10; Electoral Act 2002 (Vic), s 10; Electoral Act 2004 (Tas), s 10.

21Eg, the provision of international electoral assistance: Commonwealth Electoral Act 1918 (Cth), ss 7(1)(fa) and 38(1).

*Joo-Cheong Tham, ‘Establishing a Sustainable Framework for Election Funding and Spending Laws in New South
Wales: A Report Prepared for the New South Wales Electoral Commission’ (November 2012) 39.

ZCatt and others (n 15) 21.

*ibid 172.

*Colin Hughes, ‘Institutionalising Electoral Integrity’ in Marian Sawer (ed), Elections: Full, Free and Fair (Federation Press
2001) 142, 156.

26Catt and others (n 15) 9.

*’Kelly, Directions in Australian Electoral Reform (n 7) 45.

*ibid 47-48.



Asian Journal of Comparative Law S181

Treasurer must provide reasons to the Legislative Assembly should she present an appropriation
that is less than the recommended amount.*

The flipside of independence is accountability. The electoral commissions are accountable pri-
marily to their respective parliaments. Some commissions report directly to the parliament: the
VEC, for instance, is required to provide to each House a report on the conduct of each election
within 12 months.’® Other commissions provide election, annual and other reports to the
Minister, who is then obliged to table them in parliament.’' The AEC, NSWEC and VEC are regu-
lar participants in inquiries conducted by joint standing committees on electoral matters, which
examine the conduct of elections and electoral policy generally. They make detailed submissions
and answer questions about their performance. The commissions are also directly accountable to
the public, including through social media; the AEC Twitter account, for example, attracts questions
and criticisms throughout the electoral cycle but especially in the lead-up to an election.

Australian commissions are typically appraised as highly functional, independent and free of alle-
gations of subornation. The effectiveness of the electoral commissions, however, is tested each time
electoral writs are issued and ‘depend for their success on a complex web of administrative struc-
tures, systems and arrangements’.’” This section highlights instances where commissions in
Australia have navigated operational obstacles, whether they be administrative, political or a particu-
lar moment of crisis. Australian electoral commissions, unlike some of their counterparts in the
Asian region, operate in a stable political environment with established democratic norms, and typ-
ically are not faced with major threats to electoral integrity such as widespread vote-buying or, as
occurred recently in Myanmar, attempts to overthrow election results. But the challenges faced by
the commissions are nonetheless real, and their reputations for independence, impartiality and
competence rise or fall on how effectively they respond to them. Taken together, these case studies
provide a window into the operation of elections in Australia and the institutions that manage them.

For Australian Commissions some of the prime challenges they face are administrative. Most cru-
cially, in ensuring democratic stability through keeping elections fair, orderly, and prompt in the
return of electoral results. All of their processes are directed by meticulous electoral legislation
and regulations which govern the administration of elections and political parties® and which sig-
nificantly curtail any discretion on the Commissions” part.** Compliance with voting requirements
is in turn monitored by practices such as internal policies, scrutineers at polling booths, parliamen-
tary committees and avenues for judicial review.

Without large scale e-voting, logistical challenges such as long queues can become a real head-
aches for Commissions.”® The Report by the Commonwealth Joint Standing Committee on

*Financial Management Act 1996 (ACT), ss 20AB and 20AC; Electoral Act 1992 (ACT), s 6A.

30F]ectoral Act 2002 (Vic), s 8(2)(b).

*!See generally Kelly, Directions in Australian Electoral Reform (n 7) 44.

*Michael Maley, ‘Electoral Management Under COVID-19’ (Electoral Regulation Research Network 2020) 20 <https:/
law.unimelb.edu.au/__data/assets/pdf_file/0003/3393066/WP71_Maley.pdf> accessed 26 February 2021; Graeme Orr, The
Law of Politics - Elections, Parties and Money in Australia (2nd edn, Federation Press 2019) 202.

3Gee also in the United States context, Pal (n 13).

*4¢f Catherine Renshaw & Michael Lidauer, “The Union Election Commission of Myanmar 2010 - 2020’, this Special Issue.

*>Casey Briggs, ‘AEC hopes to get federal election voter queues moving faster than ever’ (ABC News, 4 April 2019) <https://
www.abc.net.au/news/2019-04-04/how-the-aec-is-working-to-reduce-waiting-times-during-elections/10967528> accessed 26
February 2021.


https://law.unimelb.edu.au/__data/assets/pdf_file/0003/3393066/WP71_Maley.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0003/3393066/WP71_Maley.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0003/3393066/WP71_Maley.pdf
https://www.abc.net.au/news/2019-04-04/how-the-aec-is-working-to-reduce-waiting-times-during-elections/10967528
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Electoral Matters into the 2016 election found there had been a notable drop in satisfaction with
increased polling booth wait times on polling day compared with early voting venues, partly attrib-
utable to senate voting changes, boundary changes, higher numbers of voters and the complications
brought by a double dissolution election.”® It also found that wait times were a particular problem
for some electors such as those with a disability and for whom limited parking was also found to be
an obstacle to in-person voting.”” Such issues are not only experienced federally - state commissions
have also come under fire for long voting lines outside polling centres.”®

The AEC responded to these challenges by indicating what measures it was putting in place, such
as increased automation and staff training, but also acknowledging the need for appropriate resour-
cing for technological improvements and staffing challenges as well as legislative innovation.™ It
also proceeded to commission technical researchers from Deakin University to assist with its man-
agement of crowds at polling booths*® with this work designed to improve ‘the reputation of the
polling process’.*' For Commissions facing such challenges, the approach is typically to acknow-
ledge failings while recognising the magnitude of the task presented by an election in terms of tem-
porary staff, quantities of paper and very tight time periods. The shift to the option of voting early
has eased some issues while presenting new ones particularly in terms of sourcing venues, managing
uncertain numbers of early voters and increased staffing costs.*> Along with the need for legislative
reform,”> Commissions see the need for re-designing funding models in light of the significant
undertaking of mounting a modern-day electoral event.**

Another administrative pressure point stems from the demand for electoral results to be provided
by Commissions extremely promptly to facilitate the transition from one parliamentary term to the
next.*> The AEC has recognised that such delay, when combined with ‘media speculation about the
reason for the delay’ can ‘undermine faith in the result and the reputation of Australia’s electoral
system’. *® Commissions tend to emphasize the legislative and technical limitations they face in
this regard, particularly when there are inevitable delays associated with awaiting postal and declar-
ation votes being returned or determinations of the Senate voting quota.

Administrative difficulties have only been compounded by COVID-19. The pandemic has
brought unprecedented obstacles to almost every area of life and elections are no exception.*’
Recent elections in the Northern Territory, the Australian Capital Territory and Queensland, as
well as State and Federal by-elections, all tested the administrative capacity of Commissions to

*Commonwealth Parliament Joint Standing Committee on Electoral Matters, Report on the Conduct of the 2016 Federal
Election and Matters Related Thereto (November 2018) 74-6.

7ibid 79-84.

*parliament of New South Wales Joint Standing Committee on Electoral Matters, ‘Administration of the 2019 NSW State
Election’ (2020) 51ff; Sarah Gerathy, ‘NSW Election Confusion, Chaos as Computer Problem Shuts Several Pre-poll (ABC
News, 13 March 2019) <https://www.abc.net.au/news/2019-03-13/nsw-election-voters-being-turned-away-from-pre-poll-sta-
tions/10895954¢nw=0> accessed 26 February 2021; Victorian Electoral Matters Committee, ‘Inquiry into the Conduct of
the 2018 Victorian State Election’ (2020) [4.5.2].

**AEC, ‘Supplemental Submission to the Joint Standing Committee on Electoral Matters — Improving Electoral Security &
Trust in Australia’s Electoral System’ (2020) 10ff.

*Commonwealth Parliament Joint Standing Committee on Electoral Matters Hearing, ‘Conduct of the 2019 Federal
Election and Matters Related Thereto’ (6 December 2019) 2.

“IAEC, ‘Supplemental Submission’ (n 39) 2.

42Gee, eg, NSWEC, Report on the Conduct of the 2019 NSW State Election (2019) 46 and 58.

See, eg, WAEC, 2017 State General Election - Election Report (2017) 32.

*Eg, NSWEC (n 42) 16; ibid 28-29.

“This is a longstanding challenge: see eg, Commonwealth Parliament Joint Standing Committee on Electoral Matters,
‘Conduct of the 1990 Federal Election Part III and Preparations for the Next Federal Election’ (1992) 1.

“SAEC, ‘Supplemental Submission’ (n 39) 2.

“See, eg, International Foundation for Electoral Systems, ‘Featured Elections Held and Mitigating Measures Taken During
COVID-19’ (21 October 2020) <https:/www.ifes.org/sites/default/files/elections_held_and_mitigating_measures_taken_dur-
ing_covid-19.pdf> accessed 26 February 2021; AEC, ‘Supplemental Submission’ (n 39), 3.


https://www.abc.net.au/news/2019-03-13/nsw-election-voters-being-turned-away-from-pre-poll-stations/10895954?nw=0
https://www.abc.net.au/news/2019-03-13/nsw-election-voters-being-turned-away-from-pre-poll-stations/10895954?nw=0
https://www.abc.net.au/news/2019-03-13/nsw-election-voters-being-turned-away-from-pre-poll-stations/10895954?nw=0
https://www.ifes.org/sites/default/files/elections_held_and_mitigating_measures_taken_during_covid-19.pdf
https://www.ifes.org/sites/default/files/elections_held_and_mitigating_measures_taken_during_covid-19.pdf
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manage elections in the face of significant restrictions and potential public health risks.*® This has
required Commissions to increase postal voting and pre-poll voting capacity* as well as put in place
appropriate social distancing at booths.”® It has presented innumerable challenges for Commissions,
particularly when the existing legislative frameworks were not designed with the challenge of a pan-
demic in mind.

The work of electoral commissions is, by its nature, bound up in politics. The conduct of elections is
a ‘high stakes’ affair in that election results determine the future allocation of public power, not to
mention the political fortunes of individual candidates. The actions and decisions of commissions
will, from time to time, disappoint or even anger political actors, who may level accusations of bias
against electoral officials. In such an arena it is not feasible for commissions to be ‘above politics™ -
the navigation of politically sensitive matters, and occasionally controversies, is inherent to their
work.”" The more realistic approach for commissions is to accept that they are in the ‘political
game’ but to make efforts to act impartially and with integrity.”> The challenges involved are
demonstrated by the commissions’ work in three areas: financial disclosure and electoral funding,
misleading political communications, and law reform.

There is significant variation in both the laws that regulate political finance in Australia, and the
roles that electoral commissions play in administering those laws.”® The Commonwealth has a rela-
tively laissez faire regime while the states, with the exception of Tasmania, have adopted stricter
requirements. Disclosure rules are the most common feature: these typically require political parties
to lodge, with the respective commission, annual and/or election returns that show the details of
donations that exceed the statutory threshold. Most commissions also administer rules on public
funding (although not in Tasmania or the Northern Territory). In the three eastern states the com-
missions oversee limits on donations and expenditure.

The potential for tensions between electoral commissions and political parties in this area is most
acute with respect to compliance. Robust enforcement of disclosure and other obligations can strain
a commission’s relationship with political parties; on the other hand, laxity can endanger a commis-
sion’s reputation for impartiality and integrity. For the most part this tension is in the background,
as stakeholders seek to observe the rules and commissions work to promote compliance through
education and consultation. But when serious cases of non-compliance arise, how do commissions
respond?

The NSW Electoral Commission has faced numerous such instances and stands out for its rela-
tively aggressive pursuit of breaches of political finance laws. In 2016, for instance, the Commission

“Maley, ‘Electoral Management Under COVID-19° (n 30) 6; Antony Green, ‘How to Manage the Eden-Monaro
By-Election in a Time of Covid-19° (1 May 2020) <https://antonygreen.com.au/managing-the-eden-monaro-by-election-
in-a-time-of-covid-19> accessed 26 February 2021; but cf ECQ, ‘State General Election’ (Media Release, 30 October 2020)
<https://www.ecq.qld.gov.au/media/2020-media-statements> accessed 26 February 2021.

*Narelle Miragliotta, ‘Remote Voting Under COVID-19° (ERRN Working No 72, 2020) <https:/law.unimelb.edu.au/
__data/assets/pdf_file/0005/3504254/WP72_Miragliotta.pdf> accessed 26 February 2021.

**The lack of widespread use of internet voting has exacerbated the complications wrought by COVID-19: cf use of online
voting in Myanmar: Renshaw & Lidauer (n 34).

*'Dennis F Thompson, Just Elections: Creating a Fair Electoral Process in the United States (University of Chicago Press
2002) 178-179.

2ibid 179; Tham, ‘Establishing a Sustainable Framework’ (n 22) 50-51.

53Damon Muller, ‘Election Funding and Disclosure in Australian States and Territories: a Quick Guide’, (Research Papers
2018-2019, Parliament of Australia 2018) <https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/
Parliamentary_Library/pubs/rp/rp1819/Quick_Guides/ElectionFundingStates> accessed 26 February 2021.
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https://law.unimelb.edu.au/__data/assets/pdf_file/0005/3504254/WP72_Miragliotta.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0005/3504254/WP72_Miragliotta.pdf
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Quick_Guides/ElectionFundingStates
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Quick_Guides/ElectionFundingStates
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Quick_Guides/ElectionFundingStates

S184 Paul Kildea and Sarah Murray

found that the NSW Liberal Party had failed to disclose the identity of major donors in the period
2010-2011. The relevant contributions exceeded $690,000 and included donations from prohibited
donors and donations in excess of the cap. In response the Commission acted in line with its obli-
gations under the Election Funding, Expenditure and Disclosures Act 1981 (NSW):** it withheld
$4.4 million in public funding from the Party until it received — some months later - a full and
proper disclosure of donations for the relevant period, at which point it returned the withheld
funds less the value of the unlawful donations (a sum of approximately $600,000).>> Orr wrote
that the incident showed a willingness on the part of the NSWEC to serve as both an administrator
and a regulator, concluding that ‘in pursuing this matter, and using clean public funding as leverage
to an outcome where parties will think twice about resorting to formalities of trust law to hide dona-
tions, the NSWEC is to be congratulated’.”®

By contrast, the AEC’s administration of the federal disclosure scheme was recently the subject of
a critical report from the Commonwealth Auditor-General. The report assessed the Commission’s
management of the disclosure scheme as only ‘partially effective’.”” It found that ‘[n]ot all required
returns have been obtained, there is limited analysis of the returns that are obtained and evidence
that some returns are incomplete’ and that ‘[t|he number of compliance reviews, and the resources
allocated to them, have declined considerably over time’.>® In response, the AEC issued a statement
saying that it disagreed with the findings and that the Commission had ‘not detected systemic
issues, wilful or large-scale noncompliance with the legislation’. It also defended its use of education
and consultation in relation to stakeholders, arguing against a more aggressive approach to enforce-
ment ‘as prosecutorial action for amendments and other administrative mistakes would be
disproportionate’.”

The different responses of the NSWEC and AEC draws attention to their distinct legal frame-
works. Electoral law in NSW imposes stronger limits on donations and expenditure,®® prescribes
higher penalties, and grants the NSWEC more extensive enforcement powers.”' By contrast, federal
political finance laws have been described as ‘lackadaisical’®* and it has been suggested that inad-
equate investigative powers and resources render the AEC unable to take strong action when parties
prove unwilling to comply with disclosure rules.”> Moreover, while the AEC can refer the most ser-
ious cases to the police for investigation, prosecutions are extremely rare, slow moving and penalties
are small.

Another politically sensitive area in which electoral commissions are involved is the administration
of rules about political communications. The AEC, for instance, can take various actions - ranging

54Election Funding, Expenditure and Disclosures Act 1981 (NSW) ss 70 and 97L (since repealed); now see Electoral
Funding Act 2018 (NSW), ss 78 and 96.

**NSWEC, ‘Liberal Party of Australia (NSW Division) Ineligible for further Public Funding and Supporting Information’
(Statement by Chairperson, NSW Electoral Commission, 23 March 2016); NSWEC, ‘Liberal Party of Australia (NSW
Division) Eligible for Public Funding after Deduction of Value of Unlawful Donations Received in 2010/11” (Statement by
Chairperson, NSW Electoral Commission, 22 September 2016).

**Graeme Orr, ‘Never too Late to Regulate: Political Finance and the Electoral Commission and Liberal Party of NSW’
(AUSPUBLAW, 29 March 2016) <https://auspublaw.org/2016/03/never-too-late-to-regulate> accessed 26 February 2021.

% Auditor-General, Administration of Financial Disclosure Requirements Under the Commonwealth Electoral Act
(Auditor-General Report No 8, 2020-2021) 6.

**ibid 6-8.
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%Orr, The Law of Politics (n 32) ch 11.
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from issuing of a warning to making a referral to police — where it identifies material that lacks
adequate authorisation or ‘is likely to mislead or deceive an elector in relation to the casting of
their vote’.** Most such matters are resolved out of the public eye, with a warning usually sufficient
to secure compliance. Occasionally, however, a commission can be called upon to resolve a dispute
about electoral material that raises new questions of statutory interpretation and impacts the major
parties. How do commissions navigate situations like these?

A case study of sorts is provided by an incident on polling day at the 2019 federal election. The
AEC was asked to remove Liberal Party corflutes (signs) from polling places in two Sydney electo-
rates on the grounds that they breached legal rules on the display of ‘misleading’ content. These
signs bore AEC colours (purple and white), were in many instances displayed adjacent to AEC ban-
ners, and told voters in Mandarin that the ‘correct’ way to vote was to record a first preference for
the Liberal Party.® The AEC refused to remove the signs. Placing reliance on the High Court deci-
sion in Evans v Crichton-Browne,° the AEC reasoned that if the corflutes were misleading, it was in
relation to the choice of a candidate and not ‘in relation to the casting of a vote’.”” A few months
later, in the course of determining petitions challenging the election results in both seats, a unani-
mous decision of the Court of Disputed Returns (which is a special jurisdiction of the High Court)
found the opposite.°® The Court ruled that the corflutes were ‘plainly misleading or deceptive’ in the
sense that they purported to be a message from the AEC and that, so understood, they implied that
the way to cast a valid vote was to vote for the Liberal Party.*”’

Two aspects of the AEC response to the signs are noteworthy. First, faced with a novel set of
circumstances, the Commission adopted a cautious reading of previous judicial authority on
what amounts to ‘misleading and deceptive’ material. Its view remains that there was ‘no legislative
basis’ for a Commission to remove the corflutes in 2019 and that it was the Court of Disputed
Returns ruling that ‘provided precedent on the use of AEC branding’ under section 329 of the
Commonwealth Electoral Act 1918.”° Second, the AEC not only joined the disputed returns case
as a respondent (as is its right) but took a firm position, arguing that the case lacked merit and
should be dismissed.”" This sits in tension with the Commission’s usual role in litigation as a ‘friend
of the court’ that provides expert evidence about electoral administration and addresses questions of
statutory construction.”” And the case was perhaps a missed opportunity for the AEC to advocate
an interpretation of the law that would better protect its brand. As the Court recognised: ‘The AEC
occupies an independent place and role under the Act of some importance. Its independence should

not be appropriated or undermined by trickery’.”?

Another area in which electoral commissions must be sensitive to their relationships with political
actors is law reform. Australian commissions play an active role in debates about electoral law
reform, drawing on their technical expertise to offer assessments about policy ideas and to make
their own suggestions for change and innovation. In some jurisdictions this role is fostered through
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cross-party parliamentary committees on electoral matters which conduct election reviews and con-
vene special inquiries on pressing issues. Always in the background, however, is the question as to
what constitutes the legitimate role of an electoral commission in the law reform process. Should
commissions confine their suggestions to technical issues, as opposed to policy issues, and where
exactly is the line between the two? Should they steer clear of matters that are, or could be, the sub-
ject of partisan disagreement? The scope for political tension arises where political parties and elect-
oral authorities have differing views on these matters. Commissions need to be alert to the risk of
‘offending those who hold political power’.”*

The introduction of automatic enrolment for federal elections provides an example of these ten-
sions coming to the surface. The AEC had investigated ‘direct enrolment’ (as it is known at the fed-
eral level) as a means of addressing a decline in enrolment and, before any party views were known,
came out in support of it. Later, the Labor government took steps to enact the change but the
opposition Liberal Party opposed it as a threat to the integrity of the electoral roll. In a sharp
exchange at a 2011 committee hearing, Liberal senator Scott Ryan accused the AEC of going outside
its remit by making suggestions on ‘policy’ issues as opposed to ‘technical’ issues; he viewed the
introduction of direct enrolment as ‘rightly a policy decision for the Parliament of Australia’.””
Ryan elaborated:

I personally think that, by recommending a change to the law that is highly contentious, you
are actually crossing the line from a recommendation about your view of the integrity of the
system to recommending a substantive change in the law.”®

The Electoral Commissioner, Ed Killesteyn, defended the AEC by noting that enrolment was one of
its core concerns under the Commonwealth Electoral Act, and that it had recommended direct
enrolment as one of a suite of tools to arrest the drop in enrolment. Killesteyn asserted that his
role before the committee was ‘to provide information, guidance and recommendations ... about
issues associated with the administration of the [A]ct.”” Killesteyn also rejected claims that the
AEC’s independence had been dented: ‘because in some way our views align now with various pol-
itical parties, that does not mean that we are not independent’.”®

At other times, political dynamics have facilitated a broad and active reform role for electoral
commissions. In the 1980s the AEC was a ‘leader in innovation’ as it worked to implement the
many changes instituted by a reform-minded government.”” Over the past decade the NSWEC
has taken a lead role, in conjunction with the state parliament’s electoral matters committee, in
the introduction of automatic enrolment, the development of internet voting and a wholesale review
of the state’s electoral law statutes.*’

The AEC has in recent years taken a cautious approach to law reform. This can partly be traced
back to the lost ballots fiasco (discussed further below). It diminished the Commission’s capacity to
engage in law reform debates, with new commissioner Tom Rogers understandably focused on
restoring political and public confidence in the work of the AEC. Perhaps more significantly, the

"*J00-Cheong Tham, ‘Deliberative Democracy and Electoral Management Bodies: The Case of Australian Electoral
Commissions’ (2013) 12 Election Law Journal 386, 399.
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Electorates and Elections Act 1912 and the Election Funding, Expenditure and Disclosures Act 1981 (2013).
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lost ballots incident diminished the standing of the Commission among parliamentarians and in the
eyes of the Liberal-National government. In navigating this political dynamic the AEC has played an
active role in law reform debates but has been careful to confine itself to more technical issues. It
has, for instance, been assertive in making the case for changes to election machinery and the mod-
ernization of its internal systems.®" At the same time, it has steered clear of contentious policy mat-
ters. On political finance, for instance, the Commission has said that the task of reconciling
divergent views is ‘a matter for Parliament’ and has avoided offering advice on ‘best practice’ as
it ‘may create the impression that the AEC has entered into partisan debate’.®* On the rise of
early voting, it has deferred to legislators on the policy dimensions: ‘the AEC doesn’t set the length
of the pre-poll voting period and does not have an opinion on how long this should be—that’s a

matter for parliament’.*’

Trust in electoral commissions is pivotal to the legitimacy of the electoral process. It can be tested by
critical electoral irregularities or errors, like that which transpired in the 2013 Federal Election.
When a tight margin prompted a challenge to the Western Australian half-Senate election, it
emerged that 1370 ballot papers from across the Forrest and Pearce divisions were unable to be
found.®* Described by the Joint Standing Committee on Electoral Matters (JSCEM) as the ‘greatest
failure in the history of the Australian Electoral Commission’,”” the papers’ disappearance resulted
in the Court of Disputed Returns finding that a new Senate election was required in Western
Australia with the first count being declared void.*® This was the first time in Australia’s electoral
history that a half-Senate election in a State had to be repeated.®” It put immense pressure on the
AEC to avoid a re-occurrence.

An electoral mishap, even one as rare as the 2013 ballot paper loss, has the potential to under-
mine the public’s perception of an institution’s integrity and legitimacy. The AEC sought to counter
this risk through a range of crisis management strategies. First, Mick Keelty AO, was commis-
sioned®® to undertake an independent inquiry into the incident with the benefit of the AEC’s
resources but separately from it.*> The Keelty Report stressed that trust was the ‘glue...hold[ing]
the system together’ and that the misplacement of the ballots was a blip in the AEC’s ‘enviable repu-
tation’ (and internationally sought-after knowledge) for streamlined and ordered electoral manage-
ment.”® It, however, noted that with the WA Senate ballot, for a host of reasons, ‘the AEC failed to
meet its own high standards and damaged its reputation with the community and Parliament’.”" It
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was also highlighted that without the call for a recount of the papers, the misplacement would prob-
ably not have come to light.”?

Second, the Australian Electoral Commissioner, Ed Killesteyn, fronted the media to be open
about the failure acknowledging:

the gravity of the situation is not lost on me. Nearly 1400 Western Australian electors have had
their Senate vote disenfranchised and I apologise unreservedly to all those electors. We’re left
with a nagging and almost irreconcilable doubt about the outcome of the Western Australian
Senate election. Of course this is very damaging to the reputation of the AEC which has been
earned over many decades of dedicated service to the Australian community....The AEC is a
good organisation and I hope the Australian community continues to believe in it but it can be
better and we will look at Keelty’s report and make sure our procedures are made even tighter
than they are...”

Third, resignations followed. Both Commissioner Killesteyn and the Australian Electoral Officer
for Western Australia, Peter Kramer, stood down. The Special Minister of State, Senator Ronaldson,
announced that ‘[e]vents in Western Australia mean that the Australian Electoral Commission must
regain the confidence of the community. The government will in due course announce a new elect-
oral commissioner who will be charged with the restoration of that confidence.”*

The case studies presented above show that Australian commissions encounter a range of chal-
lenges, from major crises that threaten their reputations (as occurred with the lost ballots episode),
to administering and enforcing laws in a ‘high stakes’ political environment, to more prosaic matters
such as meeting voters’ expectations around queuing at polling places. In the next section we take a
step back to examine some of the factors that have contributed to the commissions’ resilience in the
face of the challenges.

In this final part we explore what institutional factors have helped or hindered Australian electoral
commissions in their organisational efforts and ability to ride out crises or political and adminis-
trative hiccups. It adopts a neo-institutionalist perspective to ask how legitimacy and institutional
trust is created, maintained and lost by electoral agencies in the Australian context. We explore
this question across three dimensions: structural and legislative factors, strategic factors, and rela-
tional factors.

Neo-institutionalism, whichever its strand, concentrates on the dynamic nature of institutions
and their capacity for streamlining their actions depending on their values, goals, environment
and actors.”” It identifies institutions as being ‘defended by insiders and validated by outsiders’
and the impact this has on their operations and development.”® To hold the public’s faith
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institutions must not only meet their assigned expectations but must do this in line with shared
values and practices.”” Falls from grace can detract from an institution’s legitimacy quotient and
the community’s ability to buy-in to its assurances.”® However, the way that institutions respond
to challenges is not necessarily linear and must often reconcile competing demands.”

Such approaches are pertinent in the electoral context. Electoral commission performance is
measured against clear values of independence, integrity, efficiency and innovation. Commissions
face the difficulty of remaining agile, progressive and streamlined often without significant funding
increases to support modernisation or growth. This requires Commissioners to weigh up priorities
while also communicating their changing organisational needs to government stakeholders.

The legal framework that governs Australia’s electoral commissions helps to explain their resilience.
The commissions’ statutory basis is particularly noteworthy given the international trend towards
constitutional entrenchment. They have demonstrated a high degree of independence, functionality
and legitimacy without being formally constitutionalised. The success of this institutional arrange-
ment partly reflects high levels of public confidence; partisan attempts to weaken the commissions
would likely face community resistance. It also reflects a century-old culture of independence
among electoral officials, in turn fostered by institutional protections such as judicial chairpersons
and the absence of political party representation.'® Also crucial is the detailed nature of statutory
regulation. Australian electoral legislation is highly prescriptive, minimising the scope for commis-
sions to exercise discretion (while leaving room for innovation through legislative amendment).
This helps to protect the commissions from accusations of bias and helps fuel public confidence
in commission impartiality and capacity.

The protection afforded by the statutory regimes is apparent in the case studies discussed in Part 2.
With the crisis of the missing WA ballots there was initially criticism of the Australian Electoral
Commissioner for officially declaring the result on the basis of a count that excluded the lost ballots. In
response, Commissioner Killesteyn emphasised that he had no choice as the Commonwealth Electoral
Act 1918 (Cth) required the writs to be returned.'”" It was therefore not a personal or political choice but
a statutory requirement. Similarly, we see commissions citing legislative justifications for their actions (or
inactions) in response to the misleading corflutes episode and the political finance activities of political parties.

The co-dependence of trust and functionality influence all aspects of commissions” operations and
communications.'”> A key trend that has emerged with recent elections is commissions actively
shaping the conversation of elections, particularly to highlight the magnitude of the challenge pre-
sented by an election in terms of the sheer quantity of people and paper amidst highly condensed
timeframes, limited resources and countless temporary staff.'”” The utility of this messaging is that
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when errors occur, they can be identified as rare blips in an otherwise smooth operation. As
Langford et al note, they are also less likely to be interpreted as politically contrived."®* This was
particularly evident in the 2013 federal ballot loss of 1370 votes but also in less dramatic instances
like criticisms of long queues at polling booths. Similarly, the AEC has used smaller mishaps, such
as errors in the count in the federals seat of Indi and Fairfax,'”> to point to the efficiencies and
integrity of the Commission in identifying early the rare errors that occur and promptly fixing
them. As the Australian Electoral Commissioner noted after the 2019 federal election:

Pleasingly, all participants in that process, including parties and candidates, generally abide by
the rules and contribute to ensuring the success and integrity of the Australian electoral pro-
cess. Of course, given the scale of the election that doesn’t mean Australian elections are per-
fect. ’'m pretty sure there’s never been a perfect election from the very first elections in Ancient
Greece through to modern times. It would be statistically impossible for such a vast, national,
complex, hugely contested and essentially manual process involving all eligible adult
Australians and some 90,000 temporary staff to be without error.'*

Commissions are somewhat dependent on parliaments for electoral reform and innovation. This
can, in turn, be used as a defence in the face of media or political criticism. Extraordinary mishaps
like the WA ballot disappearance are not necessarily due entirely to legislative gaps. However, criti-
cism of the AEC for losing ballots, which may have been avoided by reforms such as electronic vot-
ing, can be batted away as a task for parliament when electoral legislative reform is not the province
of electoral regulators.

External relationships and interactions are pivotal in the way commissions in Australia manage the
challenges they face. Our case studies suggest that relations with outside stakeholders can serve to
support, protect or constrain the commissions in how they go about their work.

Parliamentary joint standing committees can play a key supportive role. They might do this by
communicating budgetary or reform imperatives after an election, or in promoting the difficult
work that a commission undertakes.'”” Joint Standing Committee electoral findings appraising
each election can draw attention to challenges in administration, and so assist Commissions to
make their case for legislative reform or augmented budgets in a way that is more objectively cast.

With the lost ballots fiasco in WA, both the Keelty inquiry and the High Court (sitting as the
Court of Disputed Returns) provided an external check on AEC operations, resulting or contribut-
ing to a number of organisational changes.'”® These changes provided an opportunity for the
Commission to reinforce its institutional goals and begin to repair reputational damage.
Ironically, such a dramatic exemplification of what can happen when things go wrong and the
expense such errors can attract, may assist political parties and other stakeholders to better appre-
ciate the complexity of electoral management and the importance of proper resourcing. With
COVID-19 the widespread external appreciation of the potential public health risks of the pandemic
have made it easier for Commissions to meet the steep challenge of conducting elections during a
pandemic. That external appreciation has paved the way for partnerships with other government
institutions (such as health authorities) and adequate resourcing to prophylactically ensure the
safety of the electoral process. The AEC’s focus on reducing polling place queuing times also
demonstrates its responsiveness to external opinion.
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Relationships with political parties can present a particular source of tension for independent
electoral agencies keen to avoid perceptions of regulatory capture. Here we see the potential for
external relations to constrain commission behaviour. This dynamic was evident in
Commissioner Killesteyn’s response to criticism of the AEC recommending direct enrolment
reforms when there was a partisan stance on the issue. Typically, in law reform contexts, such as
with political financing, we see commissions adopting a technical focus to avoid more contentious
terrain. This approach helps to reinforce a commission’s reputation for independence and impar-
tiality while propagating public confidence and trust.

Australian electoral commissions have a reputation for independence, administrative effectiveness
and integrity. They challenge the assumption that constitutional entrenchment is the superlative
form of electoral design for a democratic state. As statutory bodies, Australian commissions have
shown institutional resilience in the face of political and administrative complexity as well as in
times of crisis. The case studies in this paper show that Australian electoral agencies confront a
range of challenges typical to agencies around the world, even if they take on their own local
form. They include administering elections in a partisan environment, operating without financial
independence, facing intense scrutiny from political elites and the public, managing the increasing
complexity of elections, and responding to unexpected crises. We have argued that Australian com-
missions have remained resilient in the face of all of this due to a mix of structural/legislative, stra-
tegic and relational factors. Institutional and cultural independence, combined with an
administrative agility and a sensitivity to maintaining productive relationships with political parties
and the general public, have been key in enabling the commissions to meet these diverse challenges.
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