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MIGRATION AND REFUGEE DECISIONS IN THE ADMINISTRATIVE REVIEW TRIBUNAL ACT
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Pre-print draft, forthcoming in (2025) 53(1) Federal Law Review

The creation of the Administrative Review Tribunal represents a critical redesign Australia’s
federal administrative review system. In this article, we draw on a novel dataset from the
Kaldor Centre Data Lab to question the government’s justifications for retaining separate
codified procedures and other restrictive rules for the new tribunal’s migration and protection
jurisdictions. Our data analysis reveals that historically, there is no evidence that the
codification of procedures increases the efficiency or certainty of decision-making. This
approach may in fact have the opposite effect, contributing to both inefficiencies and
unfairness for applicants. The government’s decision to retain separate procedures for
migration and protection applicants represents a missed opportunity and may undermine the
new tribunal’s objectives.

1 INTRODUCTION

The passage of the Administrative Review Tribunal Act 2024 (‘ART Act’) and associated legislation
provided a once-in-a-generation opportunity to redesign Australia’s federal administrative review
system.! The reforms abolish the almost 50-year-old Administrative Appeals Tribunal (AAT) and create
the Administrative Review Tribunal (ART). Many have welcomed the move, following persistent
complaints that the AAT was under-performing, over-budget and no longer ‘fit for purpose’.? A key
complaint made of the AAT was that it was ‘beset by delays and an extraordinarily large and growing
backlog of applications’.? This was particularly the case in the Migration and Refugee Division (MRD),
which was charged with hearing appeals against the refusal or cancellation of visas allowing non-
citizens to remain in Australia. In June 2023 migration cases made up 83% of the AAT's caseload and
the tribunal was dealing with a backlog of over 54,000 cases.* The ART, which commenced operation
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1 See Administrative Review Tribunal Act 2024 (Cth); Administrative Review Tribunal (Consequential and
Transitional Provisions No. 1) Act 2024 (Cth); and Administrative Review Tribunal (Consequential and Transitional
Provisions No. 2) Act 2024 (Cth) (the ‘Consequential Acts’).

2 See recommendations of Senate Standing Committee on Legal and Constitutional Affairs Committee,
Parliament of Australia, The Performance and Integrity of Australia’s Administrative Review System (Interim
Report, March 2022) Recommendation 3 (‘Performance and Integrity Report’). The Interim Report was
published on 31 March 2022 and confirmed as the final report of the Committee on 30 June 2022. See
Matthew Groves and Greg Weeks, ‘Tribunal Justice and Politics in Australia: The Rise and Fall of the
Administrative Appeals Tribunal’ (2023) 97(3) Australian Law Journal 278.

3 The Hon Mark Dreyfus KC MP Attorney-General Cabinet Secretary Member for Isaacs, ‘Albanese Government
to abolish Administrative Appeals Tribunal’ (Media Release, 16 December 2022).

4 Administrative  Appeals Tribunal, Annual Report 22:23 (Report, 25 September 2023)
<https://www.aat.gov.au/about-the-aat/corporate-information/annual-reportsb/2022-23-annual-report>
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in October 2024,° inherited this backlog, together with the headaches that contentious criminal
deportation decisions have generated.®

With the creation of the ART, the government aims to provide a mechanism for merits review that is
fair and timely, and which improves the transparency and quality of decision-making.” As we examine
in this article, the ART Act does not just re-create the AAT. To begin with, the rigid divisions in the AAT
have been replaced with more flexible jurisdictional areas. We will argue that many of the reforms are
welcome and are likely to significantly improve tribunal decision-making. The introduction of an
independent merits-based appointment and re-appointment process,® and the abolition of the
Immigration Assessment Authority (IAA) and fast-track process for certain refugee applicants,® are
immediate examples in point. The re-establishment of the Administrative Review Council (ARC) to
monitor the integrity of the new administrative review system is another positive development.*® Our
focus, however, is on the procedures that will govern the tribunal’s operation —and the extent to which
these will and will not apply to migration and protection decision-making. As noted, this is the field
where the old AAT’s problems were most acute. It is also the area where the ART faces immediate
challenges because of the inherited caseload.

A central hallmark of the ART reforms is the focus on creating simple, flexible and unified procedures
for administrative decision-making across the new body. Our concern is that the decisions in migration
and protection jurisdictions continue to be treated as exceptional. Of particular concern are the
codification of the natural justice hearing rules and shorter, inflexible time limits for lodging
applications for review. The ‘carve outs’ from the ART’s general procedures mean that many of the
benefits in terms of efficiency, flexibility and adaptability of procedures set out in the ART Act will not
apply to the migration and protection jurisdictions — again, where they are most needed.

In this article, we draw on data and analysis from the Kaldor Centre Data Lab to question the
government’s justification for retaining separate codified procedures and other restrictive rules for the
migration and protection jurisdictions.'! Our concern is that the government appears to be doubling
down on the false premise that separate, and more restrictive procedures are needed for migration
and protection decision-making. When the migration tribunals were amalgamated into the AAT in

5 ‘Overview of draft Administrative Review Tribunal legislation’, Attorney-General’s Department (Web Page)
<https://www.ag.gov.au/legal-system/new-system-federal-administrative-review/overview-draft-
administrative-review-tribunal-legislation>.

6See, in particular the controversies that have been generated by AAT rulings relating to the removal of migrants
convicted of serious crimes under s 501 of the Migration Act. See, for example, the collection of essays in Peter
Billings (ed) Crimmigration Law in Australia: Law, Politics and Society (Singapore, Springer, 2019); Chantal
Bostock, ‘The Administrative Review Tribunal and Character Assessments for Non-Citizens’ Unpublished PhD
UNSW 2015; and Mary Crock and Kate Bones, ‘The Creeping Cruelty of Australian Crimmigration Law’ (2022)
44(2) Sydney Law Review 169.

7 Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, Inquiry into the Administrative
Review Tribunal Bill 2023 and the Administrative Review Tribunal (Consequential and Transitional Provisions
No.1) Bill 2023 (Report, February 2024) 3.

8 Administrative Review Tribunal Act 2024 (Cth) pt 8 div 3. See n 115 and accompanying text below.

% Administrative Review Tribunal (Consequential and Transitional Provisions No. 1) Act 2024 (Cth) ss 6, 8; See
also Kaldor Centre Data Lab, Submission No 11 to House of Representatives Standing Committee on Social Policy
and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 (ART Bill) and the Administrative
Review Tribunal (Consequential and Transitional Provisions No.1) Bill (25 January 2024) 5-6.

10 Administrative Review Tribunal Act 2024 (Cth) Pt 9 Div 1.

11 The Kaldor Centre Data Lab was established by the Kaldor Centre for International Refugee Law at the
University of New South Wales in 2022. The Lab publishes regularly updated data and statistical analysis of
Australia’s refugee status determination decisions. The data currently covers review by the AAT and IAA, as
well as judicial review by the Federal Circuit and Family Court.
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2015, the government similarly maintained relatively inflexible procedural rules for migration and
protection applicants. Despite the inherent conflict this created within a body designed to harmonise
procedural systems, the primary rationale has always been that codification increases efficiency and
certainty in decision-making.!? This view reflects a long-standing approach in Australian governments
that fairness and efficiency are in tension, and that limiting the procedural rights of migration and
protection visa applicants is required to ensure timely and efficient decision-making. Examining the
history of attempts to codify and limit migration applicants’ procedural rights, and related efforts to
curtail access to judicial review, we argue that there is no evidence that this approach has had its
intended effect. It is time that adequate consideration is given to conducting migration and protection
proceedings with the same procedural flexibility granted to other applicants in administrative appeals.

Our particular interest is in the impact codification of procedures has had at a systemic level. Merits
review of migration decisions operates in the broader context of Australia’s federal administrative
justice system, which includes access to judicial review.!®> We will argue assertions that restrictive
procedures deliver consistency and efficiency must be viewed in the context of judicial review rates
and outcomes. If a tribunal decision is accepted, that is the end of the story. If either party is
dissatisfied, Australian law — indeed the Constitution* — allows the legality of decisions to be judicially
reviewed. The grounds for reviewing tribunal rulings include denial of procedural fairness,
unreasonableness and failure to follow prescribed procedures. Unlike merits review, decisions by
courts in judicial review proceedings result in a matter being sent back (or remitted) to the tribunal for
re-hearing in accordance with the law. The remittal of a decision means the merits review process
starts all over again.

The number and proportion of applications taken on judicial review directly impacts the efficiency of
the system as a whole, given the time taken by the courts to finalise applications. The proportion of
cases in which applicants succeed in having their matter remitted to the tribunal for redetermination
also impacts the efficiency of the system. In this respect the ratio of remittals can be viewed as a proxy
for certainty of decision-making. Higher rates of applicant success can indicate lower levels of
consistency and higher levels of serious legal error in tribunal decision-making.

We draw on a novel dataset on the judicial review of migration and protection decisions over a 42-
year period to show that there is no evidence that restricting procedural rights of migration applicants
has either reduced the number or proportion of judicial review applications or increased the success
rates of those applications for the government.

We acknowledge that caution is required when drawing inferences from descriptive statistics,
particularly where decisions involve very different and variable factors including national and world
events. We will attempt to identify some of the meta trends or influences on caseloads over the years.
Nevertheless, we argue that the analysis reveals no evidence that the progressive and often reactive

12 See discussion in Part 2 below.

13 For an overview of Australia’s broader merits review system, see Matthew Groves and Greg Weeks, ‘The
Unique Jurisdiction of Australian Merits Review Tribunals’ in Stephen Thomson, Matthew Groves and Greg
Weeks (eds), Administrative Tribunals in the Common Law World (Hart Publishing, 2024) Ch 7; Robin Creyke,
‘History, Development and Future of Tribunals in Australia’ in Stephen Thomson, Matthew Groves and Greg
Weeks (eds) Administrative Tribunals in the Common Law World (Hart 2024) Ch 2.

14 See Australian Constitution s 75(v); Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of
Administrative Action and Government Liability (Thomson Reuters, 7t ed, 2021) [2.80]-[2.180].

15 We note, however, that this is not an area where meaningful equivalences can easily be made. See for
example, Robin Creyke ‘Administrative Justice: Towards Integrity in Government’ (2007) 31(3) Melbourne
University Law Review 705.



codification of procedures governing the review of migration and refugee decisions has reduced the
number or proportion of cases in which judicial review has been sought of AAT rulings. Nor has it
reduced the success rates of relevant judicial review applications. While our analysis does not provide
causal evidence that the measures are ineffective, we argue that the onus should be on the
government to explain why they believe a separate procedural code for migration cases in the ART is
justified. We will propose several reasons why separate treatment may be regressive or even counter-
productive.

It is important to note the analysis in this article is limited by the data which we were able to access
through the Freedom of Information (FOI) process and annual reports. Access to more detailed data
would open opportunities for more robust analysis in relation to whether the new system will achieve
the Government’s stated policy objectives and not have unintended consequences. In this regard we
argue that it is essential the new ART adopt a robust approach to data collection and transparency to
enable ongoing evaluation of its operation and to identify areas in need of further reform. The revival
of the Administrative Review Council creates one vehicle for this oversight and review. Another would
be to restore to the Department of Immigration some of its traditional research and development
functions.

The article begins in Part 2 by examining the history of reforms aimed at codifying and restricting
procedures for migration and protection decision-making. These are paired with related legislative
attempts to curtail access to judicial review and an account of how courts responded at each step. In
Part 3 we use statistical data to question the impact and effectiveness of the various measures across
time. We do this by analysing statistics on the number, proportion and outcomes of judicial review of
migration and refugee decisions by the AAT over a 42-year period. In Part 3.3 we provide a case study
focusing on the IAA. We argue that the statistical record for the IAA provides strong evidence that
restrictions on procedural rights of applicants can backfire, leading to higher overturn rates at judicial
review. In Part 4, we move to the present, to focus on the operation and hearing procedures of the
new ART. We examine procedural rules for migration and protection decision-making and their
potential impact on the fairness and efficiency of decision-making. Our central argument is that
historical data on the judicial review of AAT decision making in these fields provides grounds for
guestioning the wisdom of (once again) adopting an exceptional approach for migration and protection
visa appeals.

The article concludes in Part 5 with some reflections on the expressed reasons for the creation of the
ART. We point out that criticisms of maintaining special procedures for migration and protection cases
have come from a variety of actors. These include former members of the AAT charged with making
decisions in these and other areas. These concerns were recognised by the Senate Legal and
Constitutional Affairs Legislation Committee report on the ART and associated bills.'® The majority and
dissenting reports both recommend that the bills be passed. However, the majority report also
recommended that the government refer the amendments to the Migration Act 1958 (Cth) (Migration
Act) and the matters raised in evidence to the committee ‘regarding the operation of ART in relation
to migration and asylum matters’ to the re-established ARC.Y It is our hope that our data analysis may
contribute to future reviews by the ARC or other body and provide food for thought about how to
maximise the effectiveness of the new tribunal going forward.

16 Standing Committee on Legal and Constitutional Affairs Committee, Parliament of Australia, Administrative
Review Tribunal Bill 2023 [Provisions] and related bills (Report, May 2024).
17 See ibid, Recommendation 2.


https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/ARTBills2447/Report




2 A BRIEF HISTORY OF THE CODIFICATION OF MIGRATION DECISION-MAKING AND ATTEMPTS TO CURTAIL JUDICIAL
REVIEW

The idea of establishing special procedures for migrant and refugee applications at the ART is not new.
The bespoke system reflects many years of ‘reactive’ law making, with particular provisions often
introduced in response to one or more tribunal or court decisions. Our central argument will be that
such codification of procedures has never made migration processing either more efficient or fairer.
On the contrary, it has fostered a sense of combat and tribalism that has made the system increasingly
inefficient.

Historically, the codification of migration decision-making has involved both the articulation of the
criteria to be taken into account and the procedures that decision-makers and reviewers must follow
in deciding a case. Many have documented the fact that the codification process sprang from a desire
in politicians to assert their dominance over immigration policy and implementation, with the courts
(through judicial review) identified as the threat to political control.'® Codification efforts and related
moves aimed at limiting judicial oversight of decision-making have been based on the assumption that
limiting procedural rights of applicants will lead to fewer court actions and therefore more efficient
decision-making.'® Of course, neither litigants nor courts have taken lightly attempts to limit judicial
review powers. Indeed, for the courts, immigration became the locus for an existential crisis that has
led to constitutional questions about the nature and extent of the place of judges in Australia’s
democracy.?’ We will turn to these matters in Part 3.

The codification of migration decision making began in 1989 with the first attempt to reduce policies
and sweeping administrative discretions into regulations.?! This is also the year in which the first
statutory merits review bodies were created for migrants, styled after the Veterans Review Board.?
The arrival of boats carrying people seeking asylum in November 1989 marked the beginning of a saga
that brought political concern about irregular maritime arrival (IMA) judicial review applications to a

18 See Denis C Pearce, ‘Executive Versus Judiciary’ (1991) 2 Public Law Review 179; Mary Crock, Administrative
Law and Immigration Control in Australia: Actions and Reactions (PhD Thesis, University of Melbourne, 1994)
(PhD Thesis); Stephen Gageler, ‘Impact of migration law on the development of Australian administrative law’
(2010) 17(1) Australian Journal of Administrative Law 92; and Grant Hooper, ‘Three Decades of Tension: From
the Codification of Migration Decision-Making to an Overarching Framework for Judicial Review’ (2020) 48(3)
Federal Law Review 401.

19 See, for example, Migration Reform Bill 1992 Explanatory Memorandum, para 24 which references the
potential abuse of judicial review procedures by non-citizens seeking to delay departure from Australia. See also
paragraphs 39, 43; Hooper (n 18) 7; Janina Boughey, ‘The Use of Administrative Law to Enforce Human Rights’
(2009) 17(1) Australian Journal of Administrative Law 25, 32; Phillip Ruddock, ‘Narrowing of Judicial Review in
the Migration Context’ (1997) 15 AIAL Forum 13, 16; Commonwealth, Parliamentary Debates, House of
Representatives, 26 September 2001, 31559 (Phillip Ruddock, Minister for Immigration and Multicultural
Affairs).

20 Mary Crock and Laurie Berg, Immigration, Refugees and Forced Migration: Law, Policy and Practice in Australia
(Sydney: Federation Press, 2011) (Crock and Berg) Ch 19.

21 See Administrative Review Council (ARC), Parliament of Australia, Report No 25: Review of Migration Decisions
(Report, 24 December 1985); Human Rights Commission, Parliament of Australia, Report No 13: Human Rights
and the Migration Act (Report, April 1985). These reports are discussed in Crock and Berg (n 20) Ch 6; Sean
Cooney, The Transformation of Migration Law (Melbourne: BIPR, 1995); Mary Crock, ‘The Impact of the New
Administrative Law on Migrants’ (1989) 58 Canberra Bulletin of Public Administration 150.

22 Mary Crock Immigration and Refugee Law in Australia (The Federation Press, 1998); Crock and Berg (n 20) Ch
18. Note that refugee claimants did not benefit from these changes: the Refugee Review Tribunal was not
established until 1993. Early bodies like the DORS Committee tended to operate outside of the Migration Act
1958 (Cth). See Minister for Immigration and Ethnic Affairs v Ran Rak Mayer (1985) 157 CLR 290, discussed in
Crock and Berg (n 20) at Para [12.30]-[12.31].



head. Lawyers mobilised? and instituted a series of actions challenging attempts to exclude the
irregular arrivals and deny their protection demands. The embroglio saw the institution of the first
iteration of mandatory detention alongside the first explicit attempt to prevent judicial oversight of
detention.?* There followed soon after a more comprehensive response in the Migration Reform Act
1992 (Cth) (‘Migration Reform Act’).

This legislation introduced separate procedural codes designed to articulate and limit procedural
fairness obligations for primary decision makers, merits review bodies — and the courts. The aim for
migration decision-making was to ‘codify [the] decision-making processes’ that officials must follow
when making migration and refugee decisions.?*> The subdivision in the Migration Act was entitled: the
‘Code of procedure for dealing quickly and efficiently with visa applications’.?® The idea was to replace
common law rules of natural justice with a statutory formulation. The drafters wanted to replace
procedural fairness as a common law concept with procedural ultra-vires, where the parameters of
legal decision making were determined by Parliament.

The final parts of the Migration Reform Act did not come into force until 1 September 1994. These
dramatically changed the system for judicial review by taking migration out of the mainstream of
Australian administrative law. The Administrative Decisions (Judicial Review) Act 1977 was amended
to exclude from its remit all decisions made under the Migration Act. The Migration Act was changed
to create a strangely limited form of judicial review. Part 8 made express the idea that the role of the
Federal Court should be to determine the extent to which decision-makers, including merits reviewers,
were complying with the letter of immigration law. The legislation provided that the Federal Court
could not review migration decisions on three review grounds seen as vehicles for judicial activism:
natural justice, and the consideration grounds of relevance and reasonableness.?”

The Migration Reform Act also sought to reduce judicial review by widening the scope of merits review.
The Immigration Review Tribunal was reimagined as the single-tiered Migration Review Tribunal
(MRT).% The Refugee Review Tribunal (RRT) was established to provide refugee claimants with oral
hearings in a ‘closed’ review process.?® Again, the expressed explanation was that establishing the RRT
as a body where applicants would have the right to an oral hearing would reduce the judicial review

23 A significant factor in the ‘lawfare’ that developed around this time was the establishment of specialist
community legal services which helped run and coordinate legal actions. For example, in Melbourne, ‘Refugee
Legal’ survives as the Not For Profit behind the landmark case of Chu Kheng Lim v Minister for Imnmigration, Local
Government and Ethnic Affairs (1992) 176 CLR 1.

24 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1; Mary Crock,
‘Climbing Jacob’s Ladder: The High Court and the Administrative Detention of Asylum Seekers in Australia’ (1993)
15(3) Sydney Law Review 338.

25 Explanatory Memorandum, Migration Reform Bill 1992, Migration (Delayed Visa Applications) Tax Bill 1992
(Cth).

26 Migration Act 1958 (Cth) pt 2 div 3 sub-div AB.

27 Crock PhD Thesis (n 18); and Mary Crock, ‘Judicial Review and Part 8 of the Migration Act: Necessary Reform
or Overkill?’ (1996) 18 Sydney Law Review 267 (Judicial Review and Part 8).

2 The Immigration Review Tribunal and the Migration Internal Review Office were created in 1989 alongside
the codification of the Migration Act in the same year. The two bodies were replaced in 1999 by a single tribunal
— the Migration Review Tribunal (MRT). See Michael Chaaya, ‘Proposed Changes to the Review of Migration
Decisions: Sensible Reform Agenda or Political Expediency?’ (1997) 19 Sydney Law Review 547. For a discussion
of the history of the merits review bodies in the migration field, see Crock and Berg (n 20) at Ch 18.

29 Before this time protection claims were dealt with on the papers. See Crock and Berg (n 20) at Ch 12.
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of refugee decisions by a factor of 75%, from a predicted 20% review rate to 5%.3° As we will show,
this is far from what occurred.?!

In fact, the 1990s saw a steady increase in applications for judicial review of migration and refugee
decisions.3? The most spectacular failure in attempts to stifle judicial review was the first Part 8 of the
Migration Act. When the restrictive legislation was challenged in the High Court, a narrow majority
upheld the constitutionality of the measure, thereby confirming that the High Court was the only
judicial body authorised to determine the legality of migration decisions. By the end of the decade,
Australia’s apex court was faced with an impossible caseload of over 3,000 migration matters.3* The
response of course was to attempt to extend the restrictions on judicial review to the High Court — a
measure that, again, failed spectacularly.

These attempts by the government to codify procedures in migration and protection decisions were
met with particular resistance by the courts. In 2001, a majority of the High Court found that the code
in the Migration Reform Act had not clearly and explicitly excluded common law natural justice.3® The
government responded with the Migration Legislation Amendment (Procedural Fairness) Act 2002
(Cth), inserting the now common (exhaustive) ‘codifying clauses’ into the Migration Act.3” The
expressed intent was to make it clear that the code excluded common law natural justice, in order to
allow for ‘fair, efficient and legally certain decision-making processes’.?® In fact, the amendment
created substantial uncertainty for judicial review, with some Federal Court judges applying the
codifying clauses strictly and others limiting its effect. The Explanatory Memorandum records that the
intention was to reduce (selected) principles of the common law into statutory procedures. Some
judges interpreted the statutory code as an exhaustive statement of the procedural requirements.

30 Explanatory Memorandum, Migration Reform Bill 1992, Migration (Delayed Visa Applications) Tax Bill 1992
(Cth), para 65. The changes were made in response to the cases of Somaghi v Minister for Immigration, Local
Government and Ethnic Affairs (1991) 31 FCR 100; and Heshmati v Minister for Immigration, Local Government
and Ethnic Affairs (1991) 31 FCR 123.

31 See Part 3 below.

32 See Table 1 in Appendix.

33 See Abebe v Commonwealth (1999) 197 CLR 510; and Mary Crock and Mark Gibian, ‘Of Fortress Australia and
Castles in the Air: The High Court and the Judicial Review of Migration Decisions’ (2000) 24(1) Melbourne
University Law Review 190. Crock and Berg (n 20) at [19.66].

34 This is exactly what the minority in Abebe said would happen. See Abebe v Commonwealth (1999) 197 CLR
510 at [28] (Gleeson CJ and McHugh J). It was also predicted in Mary Crock, ‘Judicial Review and Part 8 (n 27) at
[19.75]ff.

35 See the discussion of the ‘second’ Part 8 of the Migration Act in Crock and Berg (n 20) chs 19, 6, including the
discussion of Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 426.

36 Re Minister for Immigration and Multicultural Affairs; Ex parte Miah (2001) 206 CLR 57; Mark Aronson, Bruce
Dyer and Matthew Groves, Judicial Review of Administrative Action (Law Book Co, 4th ed, 2009) 211-12.

37 Migration Act 1958 (Cth) ss 51A, 97A, 118A, 127A, 357A and 422B.

38 Commonwealth, Parliamentary Debates, Senate, 27 June 2002, 2790-1 (lan Campbell) cited in Hooper (n 18)
419.

39 See the cases discussed in Enzo Belperio, ‘What Procedural Fairness Duties Do the Migration Review Tribunal
and Refugee Review Tribunal Owe to Visa Applicants?’ (2007) 54 AIAL Forum 81. These include VXDC v Minister
for Immigration & Multicultural & Indigenous Affairs (2005) 146 FCR 562 (Heerey J) (‘VXDC’); SZEGT v Minister
for Immigration & Multicultural & Indigenous Affairs [2005] FCA 1514 (Edmonds J); Minister for Inmigration and
Multicultural and Indigenous Affairs v Lay Lat (2006) 151 FCR 214 (Heerey, Conti and Jacobson JJ); WAJR v
Minister for Immigration and Multicultural and Indigenous Affairs (2004) 204 ALR 624 (French J); and Moradian
v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 142 FCR 170 (Gray J). The cases are
also discussed in Hooper (n 18), 421; and Alice Ashbolt, ‘Taming the Beast: Why a Return to Common Law
Procedural Fairness Would Help Curb Migration Litigation’ (2009) 20 Public Law Review 264. See also Caron
Beaton-Wells, ‘Australian Administrative Law: The Asylum Seeker Legacy’ [2005] Public Law 267.
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Others took the view that the statutory code did not prevent the importation of elements of the
common law not mentioned in the Act.* When the matter seemed settled,*! the High Court ruled that
there could be instances where the code did not apply and so did not exclude the common law.*?

The procedural codes for departmental and merits review bodies have been amended on many
occasions - ofttimes in response to particular cases —as had been the case in the 1980s.** While it took
the High Court several years to rule that natural justice was not excluded by the procedural code, in
reality the judiciary had already interpreted the code to embody common law obligations beyond
those obviously incorporated. For example, the Migration Reform Act introduced ‘invitation to appear’
clauses. These were intended to provide applicants with the opportunity to put their case to the
Tribunal before a decision was reached.* After a number of Federal Court judges interpreted the
clauses to apply to procedures adopted during hearings,* the government amended the clauses in
1998 to more explicitly restrict their scope. Sections 360 and s 425 of the Migration Act were amended
to require the tribunal to give migration and protection applicants respectively the opportunity to
‘appear before it to give evidence’ and (in the case of migration rulings) ‘present arguments relating
to the issues arising in relation to the decision under review.*® Over the ensuing years, the Federal
Court again read natural justice obligations into the legislation, finding that the code required duties
such as providing applicants with a ‘real and meaningful’ opportunity to present their case,*” the
provision of an interpreter,”® and the opportunity to respond to issues raised at hearings.*® These
expansive interpretations of the invitation to appear clause were supported by the High Court, which
held that common law principles should inform the interpretation of the clause,*® even in light of the
codifying clauses.®!

40 See Belperio (n 39), 184, citing WAJR v Minister for Immigration and Multicultural and Indigenous Affairs
(2004) 204 ALR 624 (French J); and Moradian v Minister for Immigration and Multicultural and Indigenous Affairs
(2004) 142 FCR 170 (Gray J). See also Hooper, ibid.

41 Minister for Immigration and Multicultural and Indigenous Affairs v Lay Lat (2006) 151 FCR 214.

42 See Saeed v Minister for Immigration and Citizenship (2010) 241 CLR 252, a case concerning a visa application
made outside of Australia’s ‘migration zone’.

43 Examples of amendments ‘reactive’ to cases include: Migration Legislation Amendment Act (No 1) 1998 (Cth);
Migration Legislation Amendment (Judicial Review) Act 2001 (Cth); Migration Legislation Amendment
(Procedural Fairness) Act 2002 (Cth); Migration Litigation Reform Act 2005 (Cth); Migration Amendment (Review
Provisions) Act 2007 (Cth) Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy
Caseload) Act 2014 (Cth).

4 Explanatory Memorandum, Migration Reform Bill 1992, Migration (Delayed Visa Applications) Tax Bill 1992,
74, cited in Hooper (n 18) 421. See Migration Act, ss 360 and 425.

4 See, eg, Hettige v Minister for Immigration and Multicultural Affairs [1999] FCA 1084; Gebeyehu v Minister for
Immigration and Multicultural Affairs [1999] FCA 1274; Q v Minister for Immigration and Multicultural Affairs
[1999] FCA 1202; Li Yugin v Minister for Immigration and Multicultural Affairs [2000] FCA 172; Amankwah v
Minister for Immigration and Multicultural Affairs (1999) 91 FCR 248 cited in Hooper (n 18) 420.

6 Migration Legislation Amendment Act (No 1) 1998 (Cth).

47 Minister for Immigration and Multicultural and Indigenous Affairs v SCAR (2003) 128 FLR 553, 561.

48 Section 427(7) of the Migration Act gave the Refugee Review Tribunal a discretion to allow for an interpreter
‘if a person appearing before it is not proficient in English’. This was interpreted by some judges as a mandatory
requirement, effectively making language proficiency a jurisdictional fact: see WACO v Minister for Immigration
and Multicultural and Indigenous Affairs (2003) 131 FCR 511; and Appellant P119/2002 v Minister for
Immigration and Multicultural and Indigenous Affairs [2003] FCAFC 230.

4 WAIJR v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 204 ALR 624.

50 Minister for Immigration and Multicultural and Indigenous Affairs v NAFF (2004) 221 CLR 1; SZBEL v Minister
for Immigration and Multicultural and Indigenous Affairs (2006) 228 CLR 152.

51 SZFDE v Minister for Immigration and Citizenship (2007) 232 CLR 189.
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Legislative changes relating to notification and time limits were also reactive to particular cases.* It is
beyond the scope of this paper to detail every change that has been made to the various codes. It
suffices merely to note that each change has been seen as a hard-fought win, mostly by departmental
officials, but occasionally by Ministers particularly invested in the scheme. Minister Ruddock stands
out in this context as one who was acutely reactive to individual cases. He was not shy in calling out
reviewers and judges who disagreed with his interpretation of the law, describing them on one
occasion as ‘going against the will of the People’.> For present purposes, the history explains why the
Department has fought so hard to retain the codes even after the officials and politicians who
sponsored the changes are long retired.

The courts have interpreted broadly another aspect of the procedural code: requirements that the
tribunal give applicants particulars of matters considered crucial to a decision. The Full Federal Court
and High Court initially read the disclosure clauses as requiring tribunal members to provide protection
visa applicants with written summaries of adverse material prior to making a final ruling.>* In response,
the government enacted the Migration Amendment (Review Provisions) Act 2007 (Cth) to provide
decision-makers with greater flexibility when meeting their procedural fairness obligations.>> While
the High Court responded by relaxing its interpretation of the clause, it ultimately found that the
procedural code needed to be interpreted in its context, such that a breach of the statutory code be
treated similarly to a breach of common law natural justice.>® This effectively signalled an end (of sorts)
to governmental efforts to isolate its procedural code from the influence of common law and
exclusively determine the procedure to be followed by decision-makers in migration and refugee
matters.>’

3 EVALUATING THE EFFICIENCY OF CODIFIED PROCEDURES

52 See the discussion of the various notification provisions in the Migration Act and how they have evolved over
time in Crock and Berg (n 20), Ch 18, [18.58]ff. The authors give the example of WACB v Minister for Immigration
and Multicultural and Indigenous Affairs 210 ALR 190; Jaffari v Minister for Immigration and Multicultural Affairs
(2001) 113 FCR 524, which was answered by the deemed notification clause in s 495D of the Migration Act.

53 See The Honourable Philip Ruddock, 'Immigration Reform: Unfinished Agenda' (speech delivered at the
National Press Club, Canberra, 18 March 1998) at 7 of the electronic transcript:
<http://www.immi.gov.aulkitslthelacts/speech.htrn> (19 February 2004), in which he stated

'Only two weeks ago a decision to deport a man was overturned by the Federal Court although he had been
convicted and served a gaol sentence for possessing heroin with an estimated street value of$3 million. Again,
the courts have reinterpreted and rewritten Australian law — ignoring the sovereignty of parliament and the will
of the Australian people. Again, this is simply not on.' [Emphasis added.] See further Mary Crock, ‘Judging
Refugees: The Clash of Power and Institutions in the Development of Australian Refugee Law’ (2004) 26(1)
Sydney Law Review 51.

54 See, for example, SAAP v Minister for Immigration and Multicultural and Indigenous Affairs (2005) 228 CLR
294; SZEEU v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 150 FCR 214; Applicant
VEAL of 2002 v Minister for Immigration and Multicultural and Indigenous Affairs (2005) 225 CLR 88.

55 Commonwealth, Parliamentary Debates, Senate, 7 December 2006, 21 (Christopher Martin Ellison, Minister
for Justice and Customs). See Migration Act, ss 359AA and 424AA. On these changes, see Denis O’Brien, ‘The
Pursuit of Quality Decision Making in the Australian Refugee Review Tribunal’ Conference paper, Best Practice
for Refugee Status Determination: Principles and Standards for State Responsibility, Monash University, Prato,
Italy, 29-30 May 2008, available at <www.cerium.ca/IMG/doc/Denis_O_Brien.doc>. See generally Crock and
Berg (n 20) at Ch 18, [18.100] and Part 18.4.3.

56 Minister for Immigration and Citizenship v Kumar (2009) 238 CLR 448; Minister for Immigration and Citizenship
v SZKTI (2009) 239 CLR 489; Minister for Immigration and Citizenship v SZIZ0 (2009) 238 CLR 627 cited in Hooper
(n 18) at 424-6.

57 Hooper (n 18) at 425-6.
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The foregoing account of the evolution of the procedural codes in the Migration Act is necessarily
impressionistic. What we have shown is that ‘codification’ in particular migration appeal contexts has
inspired judicial review challenges. Court rulings have inspired further statutory reforms. It is beyond
the capacity of this article to assert direct connections between the procedural changes in the law we
have outlined with statistical trends in judicial review applications of tribunal rulings. What we have
done is to collate and analyse data on judicial review applications of migration and protection decisions
made by relevant tribunals over a 42-year period. The goal was to explore the broad correlation
between the codification of decision-making, and related attempts to restrict appellate procedural
rights and access to judicial review, with the incidence and outcomes of relevant judicial review
applications.

Before turning to the data, it is worth noting that historical variations in judicial review applications do
‘map on’ to what might be called ‘portfolio’ trends. There have been two critical areas in the migration
space where the battles between the Executive and the judiciary have been most fierce — in part
because the stakes for applicants are so high, but also because both have been vehicles for political
contest. The first has concerned IMAs and the related field of refugee law. Refugee claimants are non-
citizens who seek to remain in Australia because they claim to face persecution or other forms of
serious harm if returned to their country of origin.>® The second involves the deportation and
permanent exile of permanent residents convicted of serious crimes, a prime example of a body of law
which has attracted its own short-hand moniker — crimmigration.>®

The first part of this analysis embraces judicial review of appellate rulings across both of these areas,
as well as all other areas of migration decision-making, examining both migration and protection-
oriented tribunals. Because the focus of the Kaldor Centre Data Lab is on refugees, we will use as a
case study in Part 3.3 the merits review regime established to deal with a particular cohort of
protection visa applicants.

3.1 Methodology

The following analysis utilises data made available through FOI requests and annual reports. The data
in Table 1 on the judicial review of decisions made under the Migration Act was created by combining
data from: the Department of Immigration, Local Government and Ethnic Affairs’ Annual Reports in
1990 and 1994; the Immigration Review Tribunal’s Annual Reports from 1991 to 1999; the Migration
Review Tribunal’s Reports from 1999 to 2015; the Refugee Review Tribunal’s Annual Reports from 1994
to 2015; the Administrative Review Tribunal’s Annual Reports from 2016 to 2023; as well as statistics
published in the Sydney Law Review by Crock in 1996.%° From these sources, we were able to create a
near-complete data set of the number of judicial review applications made in respect of decisions
made under the Migration Act, the proportion of decisions subject to judicial review and the success
rate of those applications, from 1981 to 2023.

58 Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150 (entered into
force 22 April 1954) art 1A; Protocol relating to the Status of Refugees, opened for signature 31 January 1967,
606 UNTS 267 (entered into force 4 October 1967); International Covenant on Civil and Political Rights, opened
for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976) art 7; Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10 December
1984, 1465 UNTS 85 (entered into force 26 June 1987) art 3; Convention on the Rights of the Child, opened for
signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990); Migration Act 1948 (Cth) ss
5H, 5J.

9 See above n 6.

60 See Crock Judicial Review and Part 8’ (n 27) at 289.
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For our case study on the IAA, we rely on data published by the AAT in its annual reports from 2016 to
2023. From these reports, we were able to construct a complete data set of the number and proportion
of IAA decisions subject to judicial review, and the remittal and set aside rates of those decisions, from
2015 to 2023: see Table 2 and Table 3. We also rely upon data compiled by the Kaldor Centre Data Lab,
which was originally obtained through a request to the AAT under the Freedom of Information Act
1982 (Cth).®! These data sets include data points on the outcome and applicant’s country of origin for
all AAT and IAA cases between 1 January 2015 and 18 May 2022. During this period, 26,036 Protection
Visa decisions were made by the AAT and 10,000 decisions were made by the IAA. Using this data, we
were able to compare success rates between the AAT and IAA, across each country of origin that was
represented before both tribunals.

Before turning to our analysis, it is important to note certain limitations of our study. Primarily, we
are limited by the lack of available data on the judicial review of migration decisions. Using the data
published by the government in its annual reports, we are only able to describe broad trends in rates
of judicial review. As we state above, it is beyond the nature of this article, and the available data, to
provide an in-depth analysis into the relationship between specific procedural changes and rates of
review. In addition, our analysis is restricted by certain gaps in government reporting of data,
particularly in annual reports in the 1980s, which further restricts our ability to provide a
comprehensive illustration of the influence of codified procedures on the efficiency of migration
decision-making.

3.2 The number of cases taken on review

The graphs below set out data we have compiled on judicial review of migration and protection
decisions in tribunals between 1981 and 2023 (see Table 1 in Appendix). First, we collected data on
the number of applications for judicial review of migration and protection decisions made each year.
Figure 1 shows that the number of judicial review applications increased over time, from 27
applications in 1981-82, to 568 in 1995-6 (the year after the Migration Reform Act came into force), to
3,201 applications in 2022-23. The numbers fluctuated between those years, peaking in 2006-7 at
1,909 applications, before reducing to 1,099 in 2006-7, and then climbing to a maximum of 4,467 in
2019-20.

61 See Kaldor Centre for International Refugee Law, ‘AAT & |IAA’, Kaldor Centre Data Lab (Web Page)
<https://www.unsw.edu.au/kaldor-centre/our-resources/kaldor-centre-data-lab>.
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Figure 1: Number of Judicial Review Applications Relating to Migration and Protection Decisions in the Federal and High Courts
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The data shows that applications for judicial review have increased over time, despite the introduction
of codified tribunal procedures and restrictions on judicial review, ostensibly designed to prevent just
such an occurrence. Of course, the number of migration and protection applications that the tribunals
received also increased over the relevant period. At least to some extent, these increases reflect trends
in the raw number of asylum claims being made.®? The uptick in general migration appeals can also be
shown to align with broader trends in the securitisation of migration law through dramatic increases
in the number of visas being cancelled on grounds of character and conduct.

For example, in 1993-94, the Immigration Review Tribunal and the Refugee Review Tribunal received
1,851 and 6,984 appeals respectively.®® By comparison, in 2019-20 (pre-COVID), the AAT MRD received
29,976 applications for review.®* To some extent, this may explain the increase in the number of
applications for judicial review of tribunal decisions.

By the same token, the data shows a sharp decline in the number of refugee appeals and applications
between 2007 and 2012. As we have documented elsewhere,® these years saw a Labor government
introduce policies to suspend for five years the processing of asylum claims made by IMA asylum
seekers first from Sri Lanka and later from any country. This led to a build-up in unresolved cases which
in turn prompted a Coalition government in 2013 to create the so-called ‘Fast Track’ processing system,
including appeals to the 1AA.%

3.3 The proportion of cases taken on review

To account for the broad, overall, fluctuations in the number of migration and protection appeals made
to the tribunals, we collected data on the proportion of relevant migration and protection decisions

62 Mary Crock and Daniel Ghezelbash, ‘Do Loose Lips Bring Ship? The role of policy, politics and human rights in
managing unauthorised boat arrivals’ (2010) 19(2) Griffith Law Review 238.

63 Administrative Review Council, 18" Annual Report 1993-1994 (Australian Government Publishing Service,
1994) 36-7.

64 Administrative Appeals Tribunal, Annual Report 2019-20 (Report 24 September 2020) 30.

85 Crock and Ghezelbash (n 62).

66 See Part 3.3 below.
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reviewed by the courts each year. Here, we found that the percentage of tribunal applicants who
sought judicial review also increased over time. Figure 2 shows that 3% of tribunal applicants sought
judicial review of tribunal rulings in 1993-4 (the year after the Migration Reform Act was passed). The
rate of migration and refugee decisions taken to judicial review rose each year to a peak of 21% in
2006-7, before reducing to 7% in 2009-10, and then rising again to a maximum of 24% in 2019-20.

The judicial review rates for protection applicants were consistently higher than migration applicants
across this period. They started at 3% in 1993-4. Over the next five years they rose to 10%, and reached
a maximum of 51% in 2006-7. As we have noted, this occurred in the face of government assertions
that the Migration Reform Act would reduce the judicial review of protection cases and maintain a 5%
review rate from the Refugee Review Tribunal.®” Ours is a descriptive analysis: we do not attempt to
claim that the government’s codification of migration decision-making caused an increase in the
number and proportion of judicial review cases. Nevertheless, the data suggests that codification has
not achieved its goal of reducing judicial review applications so as to improve efficiency of the decision-
making process.

Figure 2: Proportion of Migration and Refugee Decisions Reviewed by the Federal and High Courts
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Whether raw numbers or proportionate rates are considered, it is difficult to avoid the conclusion that
the introduction of the first Part 8 of the Migration Act in 1994 did more to bait applicants into seeking
judicial review than it did to stifle applications. It is well to note here that the High Court’s decision in
Abebe’s case in 1999 signalled to applicants that the restrictive Part 8 provisions meant that the High
Court became the only court empowered to correct fundamental legal errors including denial of
procedural fairness and unreasonableness.®® By 2001 that Court faced a backlog of 3,000 migration

57 See n 31 and accompanying text.
58 Abebe v Commonwealth (1999) 197 CLR 510.
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applications, including class actions involving thousands of litigants.®® While the Migration Act was
amended to ban class actions,’® there is again no indication that this restricted judicial review
applications any more than did the introduction of a full privative clause in 2001.

3.4 Success rates

We also considered whether the government’s attempts at codification influenced the success rate of
judicial review cases. Given the intention to reduce the scope of judicial review, one might expect that
the success rate of court cases would decrease following the codification of decision-making. However,
the codification of procedures and judicial review do not suggest a clear reduction in the success rate
of judicial review applications. As Figure 3 shows, while there is an overall downwards trend, the
percentage of migration and refugee cases which are successful before the federal courts has
fluctuated over time. Therefore, there are no clear correlations between the introduction of the
Migration Reform Act and subsequent amendments, and the rates of success at judicial review.

Figure 3: Success Rates of Judicial Review of Migration and Refugee Decisions
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Again, it is important to stress the limitations of this form of descriptive statistical analysis. As the
adage goes, correlation is not causation. There are a multitude of other factors beyond the codification
of procedures and judicial review that may have influenced both the number of applications for judicial
review and the success rate at judicial review. This includes the grounds of review relied upon, and the
impact of litigation in expanding or narrowing the grounds of review available. The proportion of
migration and protection decisions taken on judicial review may also have been influenced by a variety
of factors, including the complex interplay of legislative amendments with competing judicial
interpretations.

3.5 Case study of the IAA

To deepen our analysis, in this section we use a case study to explore the data relating to discrete
measures introduced for the express purpose of dealing expeditiously with a particular cohort of

% Muin v Refugee Review Tribunal (2002) 76 ALIR 966; Fazal Din v Minister for Immigration and Multicultural
Affairs [1998] 961 FCA (14 August 1998).
70 Migration Legislation Amendment Bill (No 2) 2000 (Cth).
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asylum applications. The IAA serves as an excellent vehicle for seeing how the codification and
constraint of procedural rights affected judicial review rates and results.”

As noted, the IAA was established in 2015 as part of the Coalition government’s ‘Fast Track’ system,
introduced to address the claims of the ‘legacy caseload’ of over 30,000 asylum seekers who arrived
in Australia by boat between 2009 and 2013.7? If their visa applications were rejected, these asylum
seekers were not allowed to appeal to the AAT. Instead, they were referred to the IAA, a specialised
tribunal set up within the AAT”® with the express goal of providing efficient and fast review to combat
the backlog of the legacy caseload’* and weed out ‘unmeritorious’ claims.”

While applicants to the AAT’s MRD were entitled to an oral hearing, the IAA generally made its
decisions ‘on the papers’, without a hearing with the applicant. Applications were required to be
reduced to writing not exceeding 5 pages and could not include ‘new information’ unless exceptional
circumstances could be shown.”® ¢

review.”’

Excluded fast track review applicants’ were not permitted even IAA

These procedural restrictions do seem to have reduced the average time taken for the IAA to finalise
decisions. However, they led to longer delays at a systemic level, with a very high proportion of cases
being subject to and successful at judicial review. This, in turn, caused significant delays which are
reflected in the fact that close to 20,000 IMA asylum seekers remained in Australia in May 2022 with
no final decision having been made on their protection claims.”® Two years later 4,171 individuals
remained in limbo.” Elton, analysing a sample of 48 decisions by the IAA, found that the Authority
was inherently ill-equipped to balance principles of administrative justice, including due process with
efficiency.® The data we have collected seems to confirm that limiting procedural rights not only
compromised the fairness of the decisions being made. It also created an inefficient and slow system
burdened by high rates of successful appeals.

7! For a more detailed analysis of the Kaldor Data Lab statistics on the operation and efficiency of the IAA, see
Mia Bridle and Daniel Ghezelbash, ‘Fairness and Efficiency in the Review of Asylum Decisions: Data-driven
insights and lessons from Australia’s failed Fast Track process’ (2025) Refugee Studies Quarterly (forthcoming).
The authors acknowledge here that Crock has previously written pieces criticizing the Fast Track system and
related measures in which she and her co-authors questioned whether the measures would result in greater
efficiency. See Mary Crock and Hannah Martin, ‘Refugee Rights and the Merits of Appeals’ (2013) 32(1) University
of Queensland Law Journal 137; and Mary Crock and Kate Bones ‘Australian Exceptionalism: Temporary
Protection and the Rights of Refugees’ (2015) 16 Melbourne Journal of International Law 522

72 The system applied first to IMAs who entered Australia by boat after 31 August 2012, but regulations allowed
other groups to be included. See Migration Act 1958 (Cth) ss 5(1) (definition of ‘excluded fast track review
applicant’), 5(1AA), pt 7AA.

73 See Migration Act 1958 (Cth) s 473CA.

74 Ibid, s 473FA(1).

7> Commonwealth, Parliamentary Debates, House of Representatives, 25 September 2014, 10547 (Scott
Morrison).

76 Migration Act 1958 (Cth) s 473DB—473DD

77 Such persons were defined as asylum seekers who had been refused refugee status in any country or who
make a ‘manifestly unfounded claim for protection.” See Department of Parliamentary Services (Cth), Bills Digest,
No 40 of 2014-15, 23 October 2014, 16.

78 Department of Home Affairs, UMA Legacy Caseload (Report, 1 May 2022) 2.

7% Department of Home Affairs, UMA Legacy Caseload (Report, 30 April 2024) 2.

80 Amy Elton, ‘Reviewing Review: Administrative Justice and the Immigration Assessment Authority’ (2024)
52(1) Federal Law Review 51, 73.
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Between 2015 and 2023, the IAA made 10,366 decisions. Of these, 83% were the subject of judicial
review in the federal courts.®® On average, 37% of these applications were successful, generally
resulting in the cases being remitted back to the IAA for reconsideration. Figure 4 shows the average
success rates for each year, ranging from 30% to 49%.8% On average, the judicial review process can
take more than 2 years.® Clearly, any time saved by shortened procedures at the IAA stage were more
than negated by the delays caused by the high rates of judicial review of these cases. When the system

Figure 4: Success rates for judicial review cases of IAA decisions
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is considered holistically, the ‘fast track’ process has not led to any efficiency gains, but rather caused
significant additional delays.

81 Data from AAT Annual Reports. For the full data on the proportion of IAA decisions lodged for judicial review,
see Table 3 in Appendix.

82 Data from AAT Annual Reports. For the full data on remittal and set aside rates, see Table 2 in Appendix.

8 Federal Circuit and Family Court of Australia, Annual Reports 2022-23 (14 September 2023) 99
<https://www.fcfcoa.gov.au/sites/default/files/2023-11/FCFCOA%20Annual%20Report%202022-23.pdf>. Note
that the Federal Circuit and Family Court does not publish data specifically in relation to the time taken to finalise
the review of IAA decisions, and instead reports on the broader category of migration matters.
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Aside from the significant rates on which IAA decisions were overturned by the courts, further data
raises concerns about the quality of decision-making at the IAA, and the fact that errors may have been
made because of poor procedural safeguards. Data compiled by the Kaldor Centre Data Lab in Figure
5 shows a significant variation between the success rates of cases considered by the IAA and the AAT.
The AAT exhibited higher success rates in asylum claims in respect of every country with more than 20
applicants. For example, asylum seekers from Iraq were more than five times more likely to succeed at
the AAT than before the IAA. Applicants from Afghanistan were more than four times more likely to
succeed, and stateless applicants were more than seven times more likely to succeed before the AAT
than before the IAA.

Figure 5: Comparison of IAA and AAT success rates
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This data suggests that limiting procedural rights at the IAA decreased the quality and fairness of
decision-making. Applicants appearing before the IAA were less likely to succeed, when compared to
applicants from the same country of origin who appeared before the AAT, who enjoyed greater
procedural rights. In turn, the majority of these unsuccessful IAA cases were subject to judicial review,
where the courts found high rates of decision-making errors, leading to very high remittal rates.®
Rather than improving efficiency, the case study of the IAA supports our argument that restricting
procedural rights can backfire and cause greater inefficiencies and backlogs. It should also be noted
that claimants from Afghanistan have generally been permitted to lodge further claims even when
their applications for judicial review of adverse tribunal rulings have failed.

84 For example, in 2022-23, 40% of I1AA judicial review cases were successful. This was the third-highest rate for
all areas of work at the AAT, behind only visa-related decisions relating to character (41%) and Small Business
Taxation (50%, although only two cases were decided): Administrative Appeals Tribunal, Annual Report 2022-
23 (2023) 65-66.

18



4 PROCEDURES IN THE ART AND THE IMPACT OF MIAKING EXCEPTIONS IN THE MIGRATION AND PROTECTION
JURISDICTIONS

The ART Act and Consequential Acts take some welcome steps towards establishing a more
harmonised system of administrative review, including the abolition of the IAA.8 A consistent criticism
of the AAT was that the amalgamation of various specialist tribunals including those dealing with
migration, refugees and social security in 2015 was not done well.8® Before the ART changes, the
review of migration decisions and refugee decisions was dealt with in four Parts of the Migration Act:
Parts 5, 7, 7A and 7AA. Even across Part 5 and 7 there were numerous small variations in the treatment
of similar matters, including notification methods and time limits. One positive aspect of the 2024
tribunal reforms is that provisions and procedures for migration and protection decision-making in the
ART have been consolidated. The Consequential Acts amend the Migration Act to combine the review
of all migration and protection decisions in one place— Part 5 of the Act. This represents a significant
structural shift in migration review and a step towards a more unified approach to review across the
new tribunal. Second, as the government acknowledges, the AAT, with its distinct divisions, was
‘incredibly siloed”.?’

A critical problem for the migration and refugee division was that it was excluded altogether from Part
4 of the Administrative Appeals Tribunal Act 1975 (Cth). It was Part 4 that gave the AAT most flexibility
in conducting hearings and remitting matters by consent so as to achieve timely outcomes. The ART
reforms will give members in the migration and protection jurisdictions more options than AAT
members were relevantly given. For example, ART reviewers in all jurisdictions can conduct direction
hearings and conferences.® They can summarily dismiss cases and the President can issue Practice
Directions. The legislation allows for the convening of a special panel of members to settle contentious
matters, in order to establish a tribunal-wide approach to particular issues. The broad harmonisation
and simplification aim to ‘reduce the duplication and complexity of provisions in the Migration Act,
streamlining review by the Tribunal.®

Despite these (positive) developments, the Consequential Acts retain several features of review that
are specific to the migration and protection jurisdictions. The government justifies these features as
‘essential given the volume, distinct nature (including the importance of certainty of a person’s visa
status) and complexity of visa-related decisions.”®® The areas subject to bespoke codes are worth
articulating, if only because it is not easy to determine where immigration parts company with the
regime that governs the ART more generally. As we showed in Part 2, these areas align with a sequence

85 For a detailed overview of the key features of the ART, see Matthew Groves, 'The Administrative Review
Tribunal: A Big Step in Tribunal Justice, 50 Years in the Making' (2024) 98 ALJ 902.

86 See, for example The Hon IDF Callinan AC QC, ‘Review: Section 4 of the Tribunals Amalgamation Act 2015 (Cth)’
(Final Report, 23 July 2019) 5 [1.3]; Robyn Creyke, ‘Tribunal Amalgamation 2015: An Opportunity Lost?’ (2016)
84 AIAL Forum 54; and Greg Weeks and Matthew Groves, TribunalJustice and Politicsin Australia:The Rise and Fall
of the Administrative Appeals Tribunal’ (2023) 97 AU 1, 7-8.

87 Commonwealth, Parliamentary Debates, Standing Committee on Social Policy and Legal Affairs, House of
Representatives, 9 February 2024, 11 (Sara Samios).

88 See Migration Act 1958 (Cth) s 336P(1): Subject to section 357A of this Act, the ART Act applies in relation to
a review by the ART of reviewable migration decisions and reviewable protection decisions unless this Part
expressly provides otherwise.

8 Attorney-General’s Department, Submission No 6 to House of Representatives Standing Committee on Social
Policy and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review
Tribunal (Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 11.

% |bid 12; Administrative Review Tribunal (Consequential and Transitional Provisions No. 1) Act 2024 (Cth) s
336P(2) which sets out the provisions of the ART Act that do not apply to the Migration Act. See also Explanatory
Memorandum, Administrative Review Tribunal (Consequential and Transitional Provisions No.1) Bill 2023 10.
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of amendments made to the Migration Act over time in response to particular controversies —
oftentimes particular cases.

4.1 Procedures and hearing rules

The Consequential Acts preserve s 357A of the Migration Act, which codifies the natural justice hearing
rules for certain ‘critical’ matters in the migration and protection jurisdictions. The provisions are
designed to supplant common law rules of procedural fairness and exhaustively state procedures that
must be observed for a decision in the migration and protection jurisdictions to be valid.** The reforms
insert ss 357A(2A) — (2D) to maintain a series of ‘carve outs’ that apply only in the migration and
protection jurisdictions. The ART provisions that are subject to express override are those that give
ART members: discretion in relation to procedure;®? the ability to act informally;*® and the ability to
control the scope of the decision.®* Section 357A(2A)(d) also excludes the application of s 55 of the
ART Act which sets out rather detailed rules about the entitlement of applicants to be given a fair
opportunity to present their case, including being given access to relevant information. The
Consequential Acts give priority to the whole of Division 7 of the Migration Act as they relate to the
Part 5 procedural code.®

One critical area where the reforms preserve the codification of natural justice is the ‘adverse
information’ provision in s 359A. This section requires the Tribunal to provide the applicant with the
particulars of materials that form part of its reason for affirming the decision under review, except for
certain categories of information under s 359A(4). The Tribunal is not required to give the applicant
information included or referred to in the written statement of the decision under review, as ‘it is
reasonable that they are aware of its contents’.% This is particularly concerning, given the numerous
barriers that many migration and protection applicants face in the review process, including accessing
legal advice and interpreting written decisions that are only provided in English.”” Amendments to s
359A(4) allow the Minister to make regulations to further restrict the types of adverse information
that needs to be put to the applicant.®® This continues and perpetuates the process of regressive and
reactive law making that attacks the procedural rights of applicants discussed in Part 2.

91 See Migration Act 1958 (Cth) s 357A(2C).

92 See Administrative Review Tribunal Act 2024 (Cth) s 49.

% Ibid s 50.

% Ibid, s 53 reads: In a proceeding for review of a decision, the Tribunal may determine the scope of the review
by limiting the questions of fact, the evidence and the issues that it considers.

9 See Migration Act 1958 (Cth) s 357A(2D).

% Explanatory Memorandum, Administrative Review Tribunal (Consequential and Transitional Provisions No.1)
Bill 2023 86 at [597].

97 Liberty Victoria, Submission No 16 to House of Representatives Standing Committee on Social Policy and Legal
Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review Tribunal
(Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 11.

98 Law Council of Australia, Submission No 28 to House of Representatives Standing Committee on Social Policy
and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review
Tribunal (Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 56-7; United Nations High
Commissioner for Refugees, Submission No 18 to House of Representatives Standing Committee on Social Policy
and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review
Tribunal (Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 2-3; Asylum Seeker
Resource Centre, Submission No 14 to House of Representatives Standing Committee on Social Policy and Legal
Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review Tribunal
(Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 8; Refugee Advice and Casework
Service, Submission No 30 to House of Representatives Standing Committee on Social Policy and Legal Affairs,
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The Consequential Acts also preserve the codification of natural justice as it applies to the notification
of documents to an applicant. The new Division 7 of Part 5 of the Migration Act provides a legislative
framework for how the ART gives documents to migration and protection applicants. In particular, the
division provides that, where the framework is followed, an applicant will be ‘deemed’ to have received
documents, even where they have not actually been notified.* Again, the government argues that this
is necessary for the efficient conduct of reviews.'® In the context of the new tribunal the restriction
on applicants’ notification rights underscores the inferior status of migration and refugee applicants.

4.2 Timeframes to Apply for Review

The other area where the Department of Home Affairs prevailed relates to the imposition of shorter
and less flexible timeframes for lodging applications for review of migration decisions. In short, the
existing constraints continue to apply. These include the seven- and nine-day constraints on
applications to review decisions for persons taken into immigration detention®* and those appealing
character rulings.12 While the government’s justification for such timeframes is that they can ‘resolve
the status of the applicant as quickly as possible’,%® these continue to be ‘wholly insufficient
timeframe[s]’ for applicants to read and understand the contents of the decision and the appeal
process, and to have meaningful access to legal assistance.® This is particularly the case for applicants
in immigration detention, who face significant disadvantages in accessing legal information and

advice.%

One particularly regressive aspect of the changes made by the Consequential Acts is removing the
flexibility given to ART members under s 19 of the ART Act to extend time periods for review in the
case of reviewable migration and protection decisions.'% This means migrant applicants cannot seek
an extension of time to apply for a review. This lack of flexibility is very concerning given the barriers
that these visa applicants may face in meeting strict deadlines. These include ‘insecure housing, limited
employment opportunities, complex mental and physical health issues and limited English fluency.” 1%

Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review Tribunal (Consequential
and Transitional Provisions No.1) Bill 2023 (2 February 2024) 15-6.

9 Explanatory Memorandum, Administrative Review Tribunal (Consequential and Transitional Provisions No.1)
Bill 2023 10.

100 Attorney-General’s Department, Submission No 6.1 to House of Representatives Standing Committee on
Social Policy and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative
Review Tribunal (Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 10.

101 See Migration Act 1958 (Cth) s 347(3)(a).

102 |bid, s 500(6B).

103 House of Representatives Standing Committee on Social Policy and Legal Affairs, Inquiry into the
Administrative Review Tribunal Bill 2023 (ART Bill) and the Administrative Review Tribunal (Consequential and
Transitional Provisions No.1) Bill 2023 (Consequential and Transitional Bill), Committee Hansard, 9 February
2024, 12 (David Gavin).

104 Refugee Advice and Casework Service (n 98) 5.

105 | aw Council Australia (n 98) at 58; see also Liberty Victoria (n 98) at 4-5; Asylum Seeker Resource Centre (n
97) at 7-8; Mary Crock, ‘You Have to Be Stronger than Razor Wire: Legal Issues Relating to the Detention of
Refugees and Asylum Seekers’ (2002) 10(1) Australian Journal of Administrative Law 33.

106 Explanatory Memorandum, Administrative Review Tribunal Bill 2023 41 at [287] notes that ‘a 28-day
timeframe may not be long enough to secure legal aid and other necessary support services, or personal
circumstances might prevent the making of a timely application.’

107 Refugee Advice and Casework Service (n 98) p 6-7.
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The inflexibility undermines the ART’s ability to deliver effective and efficient justice, and risks
significant harm to applicants if wrongly returned to situations of danger.1%®

4.3 Providing Documents to Review Applicants

Section 27 of the ART Act requires decision-makers to provide applicants with copies of relevant
documents,® fulfilling an ‘important aspect of procedural fairness’: that applicants have access to the
same information as the Tribunal.'® Again, the Consequential Acts remove this requirement for
migration and refugee applicants. Instead, applicants in the migration and protection jurisdictions may
request that the Department of Home Affairs provide them with access to relevant documents which
must then be supplied.'! The legislation does not oblige the Department to respond in a timely
manner. This is concerning given extensive wait times for FOI requests.'? Despite the government’s
argument that an ‘appropriate balance’ has been struck for the efficient management of the large
migration and protection caseload, 2 it is not obvious why migration and protection applicants should
be singled out for more onerous procedures compared with other applicants.!'

5 TOWARDS THE FUTURE: REFLECTIONS ON THE WORTH OF PROCEDURAL CODES

In light of the data we have collected and analysed in this piece, we welcome the creation of a new
generalist body tasked with the review of Federal administrative decisions, including those involving
immigration and protection matters. The abolition of the IAA is particularly welcome. The aging AAT
was beset with a variety of problems that are worth revisiting as we turn in conclusion to reflect on
how the ART has been constructed going forward.

In his press release on 16 December 2022 the Attorney General complained that the previous
government had ‘irreversibly damaged’ the public standing of the tribunal by appointing a great many
poorly qualified individuals with political connections without any merit-based selection process, thus
undermining the Tribunal’s ‘independence and erod[ing] the quality and efficiency of its decision
making.® This view is supported by a longitudinal analysis of AAT decisions undertaken by the Kaldor
Centre Data Lab on the impact of the politicisation of appointment on decision-making outcomes .11°

108 professor Mary Crock, Submission No 9 to House of Representatives Standing Committee on Social Policy and
Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review Tribunal
(Consequential and Transitional Provisions No.1) Bill 2023 (2 February 2024) 4-6; Immigration Advice and Rights
Centre, Submission No 23 to House of Representatives Standing Committee on Social Policy and Legal Affairs,
Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative Review Tribunal (Consequential
and Transitional Provisions No.1) Bill 2023 (2 February 2024) 2; Liberty Victoria (n 98) 5-6; United Nations High
Commissioner for Refugees (n 98) 2; Refugee Advice and Casework Service (n 98) 6; Law Council of Australia (n
98) at 59.

109 Administrative Review Tribunal Act 2024 (Cth) s 27.

110 Explanatory Memorandum, Administrative Review Tribunal Bill 2023 44-45 at [318].

111 See Migration Act 1958 (Cth) s 362A(1) and (1A).

112 Asylum Seeker Resource Centre (n 98) 10; Refugee Advice and Casework service (n 98) 9; Law Council of
Australia (n 98) at 56.

113 Attorney-General’s Department (n 89) 13.

114 |iberty Victoria (n 98) 7-8; Asylum Seeker Resource Centre (n 98) 10; United Nations High Commissioner for
Refugees (n 98) 3; Monash Law Clinics, Submission No 8 to House of Representatives Standing Committee on
Social Policy and Legal Affairs, Inquiry into the Administrative Review Tribunal Bill 2023 and the Administrative
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115 Dreyfus (n 3).
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Another problem with the AAT was that attempts to create a generalist tribunal in 2015, amalgamating
specialist bodies dealing with social security, migration, protection issues and other matters, was
poorly executed. The patching in of the IAA into the mix further complicated an already confusing and
messy mix of procedural systems. The point to be made here is that where procedures for a central
tribunal are set out in separate cognate Acts such as the Migration Act, it is much easier for bureaucrats
and Ministers to change the legislation in response to a particular decision or series of decisions. This
is demonstrated clearly in the reactive changes made to the Migration Act over time in areas such as
notification of decisions!'” and criminal deportation generally.!*® Far fewer changes have been made
to the AAT Act over the timeframe of our study than have been made to the Migration Act.

Our concern is that the ART Act and Consequential Acts double down on the false premise that
separate, and more restrictive procedures are needed in the migration and protection jurisdictions to
increase efficiency. Our analysis suggests that, historically, the increased codification of procedures
and other restrictive procedures has not increased either efficiency or fairness. Accordingly, it is our
view that the maintenance of bespoke procedures is unlikely to serve the new tribunal’s objectives.
This approach may in fact have the opposite effect, contributing to both inefficiencies and unfairness
for applicants. The retention of stricter, shorter deadlines and the exclusion of common law natural
justice may perpetuate many of the issues that were faced by the MRD of the AAT.

We are not alone in believing that the codification of tribunal procedures in the Migration Act has
done little to increase the supposed efficiency and certainty of decision-making. 1*° As we have shown,
historical attempts at codification have often been rendered ineffective by judicial interpretation. It
has been said that the codification of both decision-making procedures and judicial review in the

Migration Act has been ‘undermined’,'?® ‘weakened’'?! and ‘outlived [its] usefulness’.1??

It has also been argued that the introduction of the procedural code complicated the relationship
between the courts and the legislature by heightening the tension between their respective roles.?
This has led to complex litigation and extended delays, ‘causing enormous difficulties’ for decision-
makers, applicants and the courts.’®* In SZEEU v Minister for Immigration and Multicultural and
Indigenous Affairs Weinberg J expressed his discontent with the procedural code in the following
terms: ‘codification in this area can lead to complexity, and a degree of confusion, resulting in

unnecessary and unwarranted delay and expense.... The cake may not be worth the candle’.?®

In addition to commentators and the courts, critique of the procedural code has come from the
migration and refugee tribunals themselves. In 2009, Denis O’Brien, the Principal Member of the MRT
and RRT called for the repeal of the separate procedural code as ‘the source of much unproductive

Keyvan Dorostkar, Tsz-Kit Jeffrey Kwan, ‘Decoding Justice: A data-driven approach to evaluating and improving
the administrative review of refugee cases in Australia’ (2024) 31(2) Australian Journal of Administrative Law 59.
117 Crock (n 53).

118 See above n 6.

119 commonwealth, Parliamentary Debates, House of Representatives, 26 September 2001, 31559 (Philip
Ruddock, Minister for Immigration and Multicultural Affairs).

120 Boughey (n 19), 42.

121 Hooper (n 18) 430.

122 penis O'Brien, 'Controlling Migration Litigation' (2010) 63 AIAL Forum 29, 37.

123 Hooper (n 18) at 424; Boughey (n 19) at 33 - 36; Robyn Bicket, ‘Controlling Immigration Litigation: The
Commonwealth Perspective’, National Administrative Law Forum (Conference, 6-7 August 2009) 2.

124 |bid.

125 SZEEU v Minister for Immigration and Multicultural and Indigenous Affairs [2006] FCAFC 2; (2006) 230 ALR 1,
41 [183] (Weinberg J).
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and unnecessary litigation.”?® In a joint submission to the 2012 Administrative Review Council review
into federal judicial review in Australia, the MRT and RRT argued that the code had not improved the
quality of decision-making, stating:

The experience in the migration jurisdiction has been that codification aimed at supplanting the natural
justice hearing rule has distinct limitations. Although the codification of procedure may have the
advantage of setting out a framework for the parties, experience shows that it leads to unexpected
interpretation, uncertainty and extensive litigation. [...] The amount of litigation surrounding the
procedural codes in the migration context demonstrates that codification far from ensures certainty and
the Tribunals’ experience is that the codes do not necessarily guarantee procedural fairness. Statutory
codes of procedure, whilst providing a framework for the parties, cannot replicate the adaptiveness of
common law procedural fairness.*?’

In 2022, AAT Deputy President Jan Redfern expressed similar views of the resource and efficiency
implications of the codified natural justice hearing rule for migration and protection visa matters.?

The codification of judicial review in Part 8 of the Migration Act has also been criticised for adding to
the complexity of litigation, and there have long been calls for its repeal.’®® In 1996, two years after
the Migration Reform Act came into force, Crock called the restrictions on judicial review a ‘retrograde
step’ that was ‘not justified by the available (hard) evidence.** In 2009, Robyn Bicket, Chief Lawyer
Department of Immigration and Citizenship, acknowledged that the migration reforms had ‘largely
been unsuccessful’ and ‘controlling the volume of immigration litigation will be a continuing battle. 3!
Fifteen years later, commentators continue to highlight that the effect of codification in the Migration

Act had been widespread uncertainty and increased litigation.3?

Our analysis suggests that there is no evidence that restrictions on procedural rights at the tribunal
level increase either efficiency or certainty in decision-making. This is particularly the case when data
is viewed in the broader context of the federal judicial review system. On the contrary, separate
procedural codes seem to undermine the fairness and certainty of decision-making. They may be
contributing to delays in the system.

A foundational element of Australia’s constitutional design is the separation of powers between the
federal courts, and the Legislature and Executive. This is complemented by the constitutionally
entrenched right to access to judicial review of government decision-making.!*® The federal courts
have rightly taken a strict approach to ensuring that migration and protection visa applicants have
access to procedural fairness and have an adequate opportunity to put forward their case and respond
to adverse information. In light of these checks and balances, legislative attempts to achieve efficiency
through restrictions and codification of procedural rights have and will likely continue to fail. Our
findings in this regard align with the broader theoretical literature on civil litigation, which argues that

126 0'Brien (n 122) at 37.

127 Migration Review Tribunal and Refugee Review Tribunal, Submission in response to the Administrative Review
Council  Consultation Paper on  Judicial  Review in  Australia (5 July 2011) 3
<https://web.archive.org/web/20130418201216/http:/www.arc.ag.gov.au/Documents/MRT-RRT - Submission
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March 2022) and the 2023 Immigration Law Conference (17 March 2023), cited in Law Council of Australia (n
98) at 54.

129 0’Brien (n 122) at 37. See Crock, ‘Judicial Review and Part 8" (n 27).

130 Crock, ‘Judicial Review and Part 8’ (n 27) at 268, 302.

131 Bicket (n 123) at 17.

132 Hooper (n 18) 7; Boughey (n 19) at 35-6.

133 Australian Constitution s 75(v).
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fairness and efficiency must be pursued in balance with one another.** Numerous studies from
Australia and abroad have shown that the best way of enhancing efficiency, particularly in the context
of refugee cases, is through robust procedural safeguards that ensure applicants are supported in
being able to put forward and articulate their claims for protection.3> The best way to achieve this in
the Australian context is to unify hearing mechanisms across the ART, removing separate procedural
codes in cognate Acts such as the Migration Act.

Our concluding point is this: if our analysis in this article is impressionistic, it is because we have limited
availability to relevant data. If poor data is so often an issue for researchers, the Department of Home
Affairs has access to data needed for a more targeted and robust study of cause and effect in decision
making. In this regard we echo the Law Council of Australia’s recommendation that the Department
‘provide a stronger justification for the proposed retention [...] of a codified natural justice procedure
in the Migration Act, with specific regard to the ART Act’s reform objectives of fairness, efficiency and
accessibility”.13® With recent developments of computational approaches, we live now in an age where
it is possible to automate the collection and analysis of large and complex data sets.’®” Given the
human and resource implications of tribunal decisions in migration and protection jurisdictions, we
believe that the onus is on government to show why it makes any sense to maintain immigration as an
area of exception. We cannot see that it does.
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APPENDIX

Table 1: Judicial review of decisions made under the Migration Act

Year Number of court applications in respect of Proportion of decisions under the Proportion of applications that were
decisions made under the Migration Act Migration Act that are reviewed by the successful
courts
Refugee Migration Refugee Migration Refugee Migration
Total Tril{ugal * Tribgunal *x Total Tril{ugal * Trit?unal o Total Tril{ugal * Trit?unal *x
1981-82* 27
1982-83° 51
1983-84° 52
1984-85° 62
1985-86° 87
1986-87° 119
1987-88° 115
1988-89° 124 44%
1989-90° 137 46%
1990-91° 160 42%
1991-92° 192 37% 67%
1992-93° 470 4% 16% 41%
1993-94 408" 52 70 3% 3% 4% 43%"° 48%
1994-95 394° 205 44 5% 7% 2% 41%"° 44%
1995-96 568° 289 87 7% 9% 5% 37%° 35%
1996-97 592 419 173 9% 10% 7% 13% 11% 23%
1997-98 579 484 95 7% 7% 4% 21% 16% 39%
1998-99 813 676 137 9% 10% 6% 28% 26% 39%
133090 822 677 145 9% 11% 5% 17% 16% 25%
2000-1 1218 924 294 9% 16% 3% 21% 18% 31%
2001-2 1485 1167 318 11% 21% 4% 16% 15% 20%
2002-3 2465 1989 476 13% 27% 4% 7% 6% 10%
2003-4 2653 2092 561 17% 38% 6% 9% 8% 15%
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2004-5 1663 1223 440 15% 40% 5% 13% 11% 17%

2005-6 1716 1315 401 17% 40% 6% 27% 28% 23%
2006-7 1909 1556 353 21% 51% 6% 21% 16% 33%
2007-8 1334 1090 244 19% 47% 5% 20% 16% 38%
2008-9 1099 855 244 13% 35% 4% 18% 14% 31%
2009-10 775 527 248 7% 24% 3% 16% 8% 32%
2010-11 796 541 255 9% 21% 4% 9% 7% 13%
2011-12 958 695 263 8% 25% 3% 13% 13% 15%
2012-13 1747 971 776 9% 26% 5% 15% 17% 11%
2013-14 2998 1283 1715 12% 36% 8% 13% 15% 12%
2014-15 3324 1489 1835 15% 30% 11% 16% 14% 17%
2015-16 3269 23% 24%
2016-17 3644 22% 20%
2017-18 3393 23% 22%
2018-19 3900 23% 15%
2019-20 5106 24% 24%
2020-21 4467 1455 3012 23% 29% 20% 19% 23% 18%
2021-22 3812 2043 1769 22% 41% 14% 12% 13% 12%
2022-23 3201 1729 1472 18% 35% 12% 8% 10% 7%

@ Department of Immigration, Local Government and Ethnic Affairs, Annual Report 1989-90, 232; Department of Immigration, Local Government and Ethnic
Affairs, Annual Report 1992-93, 283-4. * Mary Crock, ‘Judicial Review and Part 8 of the Migration Act: Necessary Reform or Overkill?’ (1996) 18(3) Sydney
Law Review 267, 289. All other data is taken from the Immigration Review Tribunal, Migration Review Tribunal, Refugee Review Tribunal and Administrative
Review Tribunal Annual Reports.

* Refers to applications from the Refugee Review Tribunal between 1993-4 and 2014-15, and Refugee cases within the AAT MRD between 2015-16 and
2022-23.

** Refers to applications from the Immigration Review Tribunal between 1992-93 and 1998-99, the Migration Review Tribunal between 1998-99 and 2014-
15, and the Migration cases within the AAT MRD between 2015-16 and 2022-23.
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Table 2: Remittal and set aside rates for judicial review cases of IAA decisions

Year Applications for judicial Remitted or set Dismissed or Success of
review of IAA decisions aside discontinued applications for
finalised review
2015-16 1 1 0 100%
2016-17 53 19 34 36%
2017-18 309 100 209 32%
2018-19 925 449 476 49%
2019-20 840 262 578 31%
2020-21 523 158 365 30%
2021-22 442 161 281 36%
2022-23 384 153 231 40%
TOTAL 3,477 1,303 2,174 37%

All data is taken from the Administrative Review Tribunal Annual Reports.

Table 3: Proportion of IAA decisions lodged for judicial review

Year Applications for judicial review IAA decisions that could have Proportion of IAA
of IAA decisions lodged been appealed to the courts decisions lodged for
judicial review
2015-16 46 130 35%
2016-17 1,056 1,604 66%
201718 2,217 2,481 89%
2018-19 1,968 2,382 83%
2019-20 1,625 1,731 94%
2020-21 690 788 88%
2021-22 880 1,077 82%
2022-23 170 173 98%
TOTAL 8,652 10,366 83%

All data is taken from the Administrative Review Tribunal Annual Reports.
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