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CUSTOMSAND EXCISELEGISLATION
AMENDMENT BILL 1995

OUTLINE

ThisBill containsarangeof measuresannouncedin the 9 May 1995 Budgetto amend
theprovisionsof the CustomsAct 1901 andtheExciseAct1901 relatingto theDiesel
FuelRebateScheme.

Theamendmentsareprincipally designedto tightenthe eligibility criteria for rebatesof
customsor excisedutywhich havebeenpaidon purchasesof diesel-fuel,sothat the
integrity of the Schemeasit wasintroducedin 1982,to assistthoseengagedin
mainstreamprimaryproductionandthoseengagedin mainstreammining operations,
canbe maintained.

Thefourprincipal changesto the Schemeproposedby the Bill involve:

i) the abolitionof the “residentialpremises”categoryfrom rebateeligibility, from
1 July 1995 (items1, 2, 3, 5, 6 and9 of Scheduleito theBill refer);

ii) theconfirmationof thedefinition of “agriculture” in theCustomsAct 1901 to
excludefromrebateeligibility activitieswhichmight looselybe describedunder
the phrase“amenityagriculture”, from 1 August1986 (items4 and10 of
Schedule1 to theBill refer);

iii) thenarrowingof thedefinitionof “minerals” in theCustomsAct1901 so asto
excludefromrebateeligibility dieselfuel usedin mining for minerals,where
thoseoperationssimplyinvolve theextractionof sand,sandstone,soil, clay,
granite,waterandthelike, from 1 August1986(item 7 of Schedule1 to the
Bill refers);and

iv) the amendmentofthedefinitionsof “agriculture” and“mining operations”in
theCustomsAct 1901 to specifyaclearlist of activitiesin whichtheuseof
dieselfuel is to be eligiblefor thepaymentof rebate,from 1 August1986
(items4 and8 of Schedule1 of theBill refer).

Financial Impact Statement

Theamendmentsproposedin thisBill areexpectedto resultin thefollowing savingsto
theRevenue,in presentdollarvalues;

i) abolition ofthe categoryof residentialpremises

savingsfor 1995-96of $13.6million, offset by compensation
arrangementsto thevalueof $1.8 million;
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ii) clarifying thedefinition of “agriculture”

• one-offretrospectivesavingsof $40million on claimsunderreviewor 4
unpaid;

• savingsfor 1995-96of $15 million;

iii) narrowingthe definitionof “minerals”

• one-offretrospectivesavingsof $16million on claimsunderreview or
unpaid;

• savingsfor 1995-96of $5 million;

iv) thetighteningof thedefinitions of “agriculture” and“mining operations”to
removethe sweeperclauses

• one-offretrospectivesavingsof $30 million on claimsunderreviewor
unpaid;

• savingsfor 1995-96of $7 million.



CUSTOMSAND EXCISELEGISLATION
AMENDMENT BILL 1995

NOTESONCLAUSES

Clause1 - Short Title

Providesfor this Act to be citedasthe CustomsandExciseLegislationAmendment
Act1995 (hereinaftertheCELA Act).

Clause2- Commencement

This clauseprovidesfor the commencementof thevariousamendmentscontainedin

the CELA Act asset outbelow.
Subclause2(2) providesthat sections1, 2, 3, 4 and5 commenceonthe dayon which
the CELA ActreceivesRoyalAssent.

Subclause2(3) providesthat items4, 7, 8, and10 of Schedule1 of theCELAAct are
takento havecommencedon 1 August 1986. Theseitemsproposeamendmentsto the
definitions of “agriculture”, “minerals” and“mining operations”in subsection164(7)of
the CustomsAct 1901(the CustomsAct), whichsetout someof theusesof dieselfuel
in respectofwhichrebateof customsdutyandexciseduty is payable.

Theamendmentsareproposedto clarify the ambitof theDieselFuelRebateScheme
(DFRS)asbeingatargetedschemeintendedto providerebateof duty paidon diesel
fuel usedby thosewho aregenuinelyinvolvedin thebusinessof mining or farming, or
thosewhoundertakeactivitiesthatareintimatelyboundup with mining or farming.
Thisintentionis implicit in paragraphs164(1)(a)and(aa)of the CustomsAct, which
providesthatrebateis payablein respectof dieselfuel purchasedforusein mining
operationsandin primaryproduction.

Rebatewasoriginally intendedto be payableto thosewhothe ordinarypersonwould
haveconsideredto be‘farmers’ andminers’. However,astheyearshaveprogressed,
variousdecisionsof courtsandtribunalshaveexpandedthe ambit of theDFRSto the
extentthatmanyactivitiesthatshouldneverhavebeenregardedasbeingeligible to
receiverebatehavereceived,andcontinueto receive,rebate.

In orderto removeanyambiguityasto the ambitof theDFRSas it relatesto
outstandingclaimsfor rebate,it is proposedto havesuchclaimsmadein relationto
dieselfuel purchasedsince1 August 1986 (thecommencementdateof thecurrent
DFRS)decidedin accordancewith the neweligibility criteriainsertedby theCELA
Act.

Subclause2(3) providesthat items1, 2, 3 5, 6 and9 of Schedule1, andSchedule2,
commenceon 1 July 1995. The amendmentseffectedby items1, 2 and3 of Schedule
1 which amendthe CustomsAct, andSchedule2which amendstheExciseAct 1901
(theExciseAct), give effect to the Budgetannouncementto removetheeligibility for
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rebateof customsandexciseduty wheredieselfuel is foruseatresidentialpremises.
Items5 and6 of Schedule1 proposeto maintainthiseligibility with respectto diesel
fuel for useatresidentialpremiseswherethepremisesarelocatedon anagricultural
property(item 5) or atthe place,or ataplaceadjoiningthatplace,wheremining
operationsarecarriedout (item9).

Clause3 - Amendmentsof the CustomsAct1901

Clause3 providesthatthe CustomsAct is amendedin accordancewith Schedule1.
Theamendmentssetout in Schedule1 proposeto:

• removethe eligibility for thepaymentof rebateof customsdutyin respectof the
useof dieselfuel atresidentialpremises;

• removefromthe definitionof “minerals” for thepurposesoftheDFRSmaterials
thataremorevaluableforusein theirown right ratherthanfor their inherent
mineralworth(eg.,waterusedfor drinking);

• ensurethat rebateof customsandexcisedutyis payableonly wherethedieselfuel
is forusein anactivity includedin the definitionof “agriculture” that is for the
purposesof abusinessundertakento obtainproducefor sale;and

• removethe so-called‘sweeperclause’,which conferrebateon activities
characterisedasbeing“connectedwith” mining operationsandprimaryproduction
andinsertaclearlist of activities,underthedefinitions of “agriculture” and“mining
operations”in section164 ofthe CustomsAct, in whichthe useof dieselfuel is to
be eligible for the paymentof rebateof customsandexciseduty.

Clause4 - Amendmentsto theExciseAct 1901

Clause4 providesthatthe ExciseAct is amendedin accordancewith Schedule2. The
amendmentsset outin Schedule2proposeto removethe eligibility for the paymentof
rebateof exciseduty in respectof theuseof dieselfuel atresidentialpremises.

Subsection78A(7) of theExciseAct providesthat “mining operations”and“primary
production” (which is furtherdefinedasmeaning,inter alia, “agriculture”) havethe
samerespectivemeaningsasin the section164of the CustomsAct. This meansthat
the proposedamendmentsto thedefinitions of “agriculture” and“mining operations”in
the CustomsAct will havethe sameeffect ontheeligibility for thepaymentof rebate
of excisedutyfor theuseof dieselfuelundertheExciseAct astheywill haveonthe
eligibility for thepaymentof customsdutyundertheCustomsAct.

Clause5 - Application and savingsprovisions

Clause5 setsOut the application and savingsprovisions for the purposesof the
proposedamendmentsto the CustomsAct andthe ExciseAct set out in Schedules1
and2 of the CELA Act.
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Subclause5(1)

Subclause5(1) setsout the applicationprovisionswith respectto:

• all applicationsfor rebateof customsandexciseduty; and

• all applicationsmadeto theAdministrativeAppealsTribunal(theAAT) in respect
of decisionsrelating to rebateapplications;

madebefore,but not decidedbefore,the day onwhich the CELA Act receivesRoyal
Assent.

Subclause5(1) providesthat, despitesection8 oftheActsInterpretationAct 1901 but
subjectto subclause(2), all suchapplicationsareto be decidedundertheCustomsAct
1901 andthe ExciseAct 1901 asin forceon andafter the dayon whichtheCELA Act
receivesRoyalAssent.

Section8 of theActsInterpreationAct 1901 containsprovisionsthat,inter alia,
preserveanyright acquiredor accruedunderanyAct andanylegalproceedingin
respectof suchrightswheresuchanAct is repealedeitherin wholeor partbyanother
Act. Therefore,if not for theprovisionsof subclause5(1) of theCELA Act, all rebate
applicationsandall applicationsto the AAT in respectof decisionsrelatingto rebate
applicationsmadebeforethe dayon whichthe CELAAct receivesRoyalAssent
wouldbedeterminedin accordancewith the provisionsof theCustomsAct or the
ExciseAct thatwerein forcebeforethatday.

However,the provisionsof section8 oftheActsInterpretationAct 1901 aresubjectto
the appearanceof acontraryintentionandsubclause5(1) providesthiscontrary
intentionfor thepurposesoftheCELA Act. Theeffect of subclause5(1) is thatall
rebateapplicationsandall applicationsto theAAT in respectof decisionsrelatingto
rebateapplicationsmadebeforethe dayon whichtheCELA Act receivesRoyalAssent
but not decideduponatthatdayareto bedecidedin accordancewith theprovisionsof
theseActs in forceon andafter the dayonwhichtheCELA Act receivesRoyalAssent
ie in accordancewith thenew eligibility criteria insertedby the CELA Act.

As setout above,the CELA Act is proposingto limit the circumstancesin whichthe
useof dieselfuel is eligible for rebateof customsdutyandexcisedutywith effect from
1 August1986. Theeffect of subclause5(1), therefore,maybethat activitiesthe
subjectofapplicationsbeforetheCollector,andapplicationsto the AAT, madebefore
thedayon whichthe CELA Act receivesRoyalAssentmayhavebeeneligible
applicationson thedaytheyweremade,but whendecidedin accordancewith the
provisionsof the CustomsAct andtheExciseAct in force after thedayofRoyal
Assent,mayno longer beeligible forpaymentof rebate.

As referredto above,theoperationof subclause5(1) is subjectto subclause5(2). The
effect of makingsubclause5(1) subjectto subclause5(2) is thattheprovisionsof
subclause5(1) do not applyin relationto arebateapplicationmadein respectof diesel
fuel purchasedfor useatresidentialpremises(seebelow).
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Subclause5(2)

Subclause5(2) providesthatsubclause5(1) doesnot applyin relationto arebate
applicationmadebyapersonin respectof dieselfuel purchasedforuseby theperson
atresidentialpremisesin providingfood, drink, lighting, heating,air-conditioning,hot
wateror similar amenitiesfor or meetingthe otherdomesticrequirementof the
residentsofthepremisesor to anapplicationto theAAT in respectof decisions
relatingto suchanapplication.

As the removalof the eligibility for thepaymentof rebatein respectof dieselfuel for
useatresidentialpremisesis not for the purposesof specifyingthoseusesof dieselfuel
that havebeeneligible for rebatesince1 August 1986,asareotheramendments
proposedin the CELA Act, it is notnecessarythat suchapplicationsbe subjectto the
provisionsof subsection5(1).

Subclause5(3), however,setsout provisionsgoverningthe makinganddeterminingof
applicationsfor rebatepost 1 July 1995 in respectof dieselfuel purchasedforusein
residentialpremisesbefore1 July 1995.

Subclause5(3)

Subclause5(3) governsthe circumstancesinwhichapersonhaspurchaseddieselfuel
for useby thatpersonat residentialpremisesin anactivity referredto in paragraphs
5(2)(a), (b) or (c) before1 July 1995. A personmaymakeanapplicationunder
section164of the CustomsAct for rebateof customsdutyandundersection78Aof
theExciseAct forrebateof excisedutyin respectofthefuel.

If suchanapplicationis not made,or is not finally determined,before1 July 1995,
subclause5(3) providesthatfor thepurposeof finally determiningthat applicationand
makinganynecessarypaymentof rebate,theCustomsAct andtheExciseAct have
effectas if:

i) the amendmentssetout in items 1, 2, 5, 6 and9 of Schedule1 to the CELA Act;
and

ii) the amendmentssetout in item 1, 2 and4 of Schedule2 to the CELA Act;

hadnot beenmade. Theseitemseffect theremovalof theeligibility of theuseof diesel
fuel atresidentialpremisesfor the paymentof rebateandthereplacementprovisions
with respectto dieselfuel for useatagriculturalandmining residentialpremises.The
amendmentsin item3 of bothSchedules1 and2 omit the rateof rebatepayablein
respectof useof dieselfuel atresidentialpremisesandfor the purposesof subclause
5(3), theseamendmentsaretakennot to havebeenmade.

The effectof subclause5(3), therefore,is thatrebateapplicationsin respectof fuel
purchasedbefore1 July 1995for useatresidentialpremiseswhichhavenot beenmade
or finally determinedbefore1 July 1995 areto bedeterminedin accordancewith the
provisionsof the CustomsAct andtheExciseAct in forcebefore 1 July 1995,except
for therateof rebatepayable. Subclause5(3) providesthat in respectof such
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applications,the CustomsAct andtheExciseAct areto haveeffect asif therateof
rebatepayablewere$0.24659per litre.

Subclause5(3) alsoprovidesthatapersonmakinganapplicationin accordancewith
this subclausein not otherwiseentitledto makean applicationforrebatefor thatfuel..
This meansthatsuchapersoncannotmakeanrebateapplicationfor dieselfuel foruse
atresidentialpremisesunderthenewcategoriesofagriculturalor mining residential
premises.

Applicationfor rebatein accordancewith subclause5(3) will alsobe subjectto
subsection164(4A)of the CustomsAct, i.e. in respectof all applicationsfor rebate
receivedon or after 1 July 1994,rebateis only payablein respectof dieselfuel
purchasedwithin 3 yearsbeforeanapplicationis receivedexceptwhereanoticeof
intentionhasbeengivenbefore1 July 1994.

Subclause5(4)

Subclause5(4) setsoutprovisions,similarto subclause5(1), governingthe law thatis
applicableto legalproceedingsbroughtin theFederalCourt of Australiaor theHigh
Courtof Australiabeforethe dayon whichtheCELA Act receivesRoyalAssentin
relationto arebateapplication. Subclause5(4), similar to subclause5(1), providesthe
contraryintentionto the operationof section8 of theActsInterpretationAct 1901 in
respectof suchlegalproceedings.

Subclause5(4) providesthatif legalproceedingshavebeenbroughtin theFederal
Courtor theHigh CourtbeforethedaytheCELA Act receivesRoyalAssentin
relationto arebateapplication,for thepurposesofthe proceedings,anddespite
section8 oftheActsInterpretationAct 1901,the law governingthe rightto bepaid
sucharebateis the CustomsAct andtheExciseAct asin forceon andafter the dayon
whichtheCELA Act receivesRoyalAssent.

Subclause5(4) is intendedto havethesameeffect that subclause5(1) hason rebate
applicationsandapplicationsto theAAT. The law for the purposeof proceedingsin
relationto rebateapplicationsin theFederalCourtor theHigh Court maybe different
from thelaw thatappliedon thedaytheproceedingswerebrought. This maymean
thatapplicationsthatwereeligible onthis daymayno longer beeligible on or after the
dayon whichthe CELAAct receivesRoyalAssent.

Subclause5(5)

Subclause5(5) proposesto giveeffect to theGovernment’sdecisionthatwhererebate
hasbeenpaidbeforeto RoyalAssentin respectof certainusesof dieselfuel thatwill,
uponRoyalAssent,betakento havebeenineligible for rebateon andfrom 1 August
1986,suchamountsof rebatearenot to be recovered.

Subelause5(5)appliesif apersonhasmadearebateapplicationand,beforeRoyal
Assentof theCELA Act, hasbeenpaidanamountby way of rebateto whichthe
personis entitledunderthe CustomsAct 1901 or theExciseAct 1901 asin force atthe
timeof thepayment. Subclause5(5) providesthatin suchcircumstances,thepayment



6

is to betreated,on andafter thedayon whichthe CELA Act receivesRoyalAssent,as
if it werepaymentproperlymadeundertheCustomsAct andtheExciseAct,.
whicheveris appropriate,asin forceon andafter theday ofRoyalAssent.

Theeffect of thisprovisioncanbeseen,forexample,in thecircumstancewherea
personhasclaimedandbeenpaidrebateprior to theRoyalAssentfor theuseof diesel
fuel in anactivity “connectedwith” agriculture. Theactivity in respectof whichthe
rebatewaspaid may, on andafter theRoyalAssent,no longerfall within thedefinition
of “agriculture” in theCustomsAct. If~asresultof the proposed1 August1986
commencementof amendmentsin theCELAAct, theactivity would not be arebatable
activity, paymentsmadewould neverthelessbe deemedto havebeenproperly made
undertheprovisionsof CustomsAct or theExciseAct in forceon andafter the CELA
Act receivesRoyalAssent.

Thisdeemingprovisiononly applieswhererebatehasbeenpaidto apersonwhowas
entitledto thepaymentundertheCustomsAct 1901or theExciseAct 1901 asin force
atthe timeof thepayment. The recipientofthe paymentmusthavebeenaneligible
recipientatthetimeof thepaymentandthis provisionwill not affectactionbeingtaken
to recoveramountspaid by way of rebatewhere,for example,therebatewasnot
payableto apersondueto fraud or whereapersonhasknowingly or recklessly
claimedrebate.

Subclause5(6)

Subclause5(6) providesamechanismwherebyrebateapplicationsmaybemadein
respectof theproposedneweligibility criteriamorethe 3 yearsbefore themakingof
anapplication. Subclause5(6) providesthatapersonmay,at anytime,makearebate
applicationin respectof dieselfuel purchasedfor the purposeof aparticularactivity or
operationmorethan3 yearsbeforethe makingofthatapplicationonly in thefollowing
circumstances:

i. if anoticeof intentionto makeanapplicationwasdutygivenbefore1 July 1994
undertherelevantprovisionofthe CustomsAct andtheExciseAct; and

ii. the noticeof intentioncanreasonablybeconstruedasextendingto coverthat
activity or operation,whetherit so refersin expresstermsor not.

Subclause5(6) preservestheamendmentsmadeto theDFRSin 1993 whichprovided 4
that, asfrom 1 July 1994,applicantscanonly claim rebatein respectof dieselfuel
purchased3 yearsfrom the dateof purchaseunlessthe applicanthasgivento Customs
prior to 1 July 1994 anoticeof intention to claim rebatefor purchasesofdieselfuel
backto 1 August1986.

Subolause5(6) will haveeffect in thosecircumstanceswhereanoticeof intentionhas
beengiven, andatthe dateof RoyalAssentof theCELA Act the applicationforrebate
relevantto the noticehasnot beenmade. In suchcircumstances,if the noticecan
reasonablybe construedasextendingto coveranactivity thatwill berebatableafter
the dateofRoyal Assent,anapplicationfor rebatein respectof dieselfuel purchased
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forusein that activity canbemade,asfrom theearliestdateexpressedin thenoticeof
intention.

li~however,anoticeof intentioncannotbeconstruedasextendingto coveran activity
or operationin respectof whicharebateapplicationisbeingmade,the applicationwill
belimited by the3 yeartimelimit.

Subclause5(7)

Subclause5(7) setsout adefinitionof “rebateapplication”for thepurposesof clause
5. A rebateapplicationis anapplicationin respectof customsdutypaidon dieselfuel
madeundersection 164oftheCustomsAct or anapplicationin respectof exciseduty
paidon dieselfuel madeundersection78AoftheExciseAct.
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SCHEDULE 1

AMENDMENTS OF THE CUSTOMSACT 1901

Item 1 - Paragraph164(1)(b),
Item 2 - Subsection164(3)
Item 3 - Paragraph164(5)(c)

Item 1 omitsparagraph164(1)(b),item 2 omitsandsubstitutessubsection164(3)and (
item 3 omitsparagraph164(5)(c) fromthe CustomsAct.

Theseitemsomit thoseprovisionsof the CustomsAct relatingto “residential
premises”as aconsequenceof theGovernment’sdecisionto removefrom eligibility to
receiverebatedieselfuel for useat residentialpremiseswith effect from 1 July 1995.
Dieselfuel purchasedfor useatresidentialpremisesafter that datewill not beeligible
to receiverebateof customsduty.

However,in recognitionof the burdenthismayplaceonpeopleliving on agricultural
propertiesandon individualsengagedin mining operations,it is proposedthatrebate
will continueto be payablein respectof dieselfuel purchasedforusefordomestic
purposesat residentialpremiseson agriculturalpropertiesandator adjoiningthe place
atwhichmining operationsarecarriedout (seeitems5 and9 below).

Item 4 - Subsection164(7)(definition of “agriculture”)

Item4 omits andsubstitutesthedefinitionof “agriculture” in subsection164(7)of the
CustomsAct.

Thepurposeofthe omissionandsubstitutionof thedefinition of “agriculture” is to
clarify thatthe ambit of theDFRSis restrictedto paying rebateon dieselfuel
purchasedfor usein thepreparationof the soil, theactof growing primaryproduceor
rearingof livestock,andforusein otheractivitiesthataresufficiently connectedwith
“agriculture” to beconsideredeligible for thepaymentof rebate.This will removeany
doubtthatthe DFRSis atargetedschemethatwill providerebateof customsand
excisedutyfor dieselfuel forusein activitiesthatfall completelywithin theactivities
specifiedin the newdefinitionof “agriculture” ratherthanin respectof activitiesthat
may,in aloosesense,go towards“encouraging”agriculture.

Thepaymentofrebateof customsandexcisedutyon dieselfuel wasoriginally 4
intendedto bemadeto thoseinvolvedin thebusinessof farming, asthatis understood
by the commonperson.This is implicit in thetermsof paragraph164(l)(aa)of the
CustomsAct whichprovidesfor theeligibility for dieselfuel rebatein respectof diesel
fuel forusein “primary production”.Theamendmentproposedin this item makesit
clearthatpersonsconductingso-called“hobbyfarms” for the purposesof recreation,
prisonfarmsor agriculturalcollegesor personswho live in afarmasa substitutefor
living in ahousein atown or acity andwhocannotbe saidto be operatingafarmto
makealiving, areineligible to receiverebate.
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The paragraphsalsomakeclearthat thosewhoareengagedin so-called“amenity
horticulture”,whogrowflowersfor pleasureeitherathome,or forpublic presentation

‘ in parksandplaygrounds,or whomaintaingolfcoursesor municipalsportsgroundsare
alsoineligible to receiverebate,as distinctfromthosewho growflowersfor the
purposeof saleandwhoareengagedin arebatableactivity.

New paragraphs(a). (b). (c) and(d) ofthe definitionof “agriculture” re-insert
paragraphs(a), (b), (c), and(d) of the existingdefinitionof “agriculture” to provide
thatdieselfuel forusein activitiesthatinvolve theactualgrowingofprimary produce
andits gatheringin, andtherearingoflivestockretainsits eligibility for thepaymentof
rebate

• Newparagraph(Q~of thedefinitionof “agriculture” qualifiesparagraphs(a) to (d)
inclusiveby providingthat anactivity referredto in theseparagraphsmustbe
carriedout for thepurposesof abusinessto obtainproducefor saleto othersin
orderthefall within the definitionof “agriculture”. If theactivity in paragraphs(a)
to (d) is notfor suchpurposes,it will not be eligible for the paymentof rebate.

Newparagraphs(e). (f), (g), (Ii). (F), (j), (k), (1) (m), (n) and(o) ofthe definitionof
“agriculture” specifythoseactivities in respectof whichrebateis payable.These
paragraphsreplacethe so-called“sweeperclause”in existingparagraph(e) of the
definition of “agriculture” underwhichactivitiessaidto be“connectedwith”
agricultureareeligiblefor thepaymentof rebate.

Theeligible activitiesproposedto beinsertedby newparagraphs(e) to (o) inclusive
areactivitiesordinarily conductedeitherby, or on behalfoffarmersaspartof the
operationsof their farmingbusinesses.Organisationsengagedin theprovisionof
servicesandutilities to farmers,suchaselectricityandwater,arenot eligible to receive
rebate. Otheractivitiesthatdo not fall within the ordinarymeaningof the termsused
in newparagraphs(e) to (o) will alsobeineligible to receiverebatein respectof diesel
fuel for usein suchactivities.

It is proposedthatdieselfuel purchasedforusein thefollowing activitieswill be
eligibleto receiverebate:

• theshearingorcutting ofhair or fleeceof live-stock,or the milking of live-stock,
carriedout on anagriculturalproperty(newparagraph(e));

• frost abatementon anagriculturalproperty(newparagraph(f));

• transportinglive-stockto anagriculturalpropertyto bereared,or, whenit is
decidedto sendawaylive-stockto agistmentfor atemporaryperiod,but with the
intentionof returningthelive-stockto thepropertyfromwheretheyoriginally
came,transportingthecattleto andfrom agistment(newparagraph(g));

• haybalingon the agriculturalpropertywherethehaywascultivated(p~y
paragraph(h))
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• the plantingor tendingof treesonan agriculturalpropertyfor thepurposeof soil
orwaterconservation,andnot for felling (newparagraph(i));

• Theactivitiesfalling within paragraphs(e) to (i) inclusivemustalsobe
carriedonly for the purposesof or for purposesthatwill directlybenefit, a
businessundertakento obtainproducefor sale. If anactivity is not carried
on for suchpurposes,it will not fall within the definitionof “agriculture”
(newparagraph(r) ofthe definitionof “agriculture” provides).

• anyotheractivity performedfor the purposeof soil or waterconservation(other
thanthe plantingor tendingof trees)undertakeneitherby apersoncarryingon a
“coreagriculturalactivity” or someonecontractedby the farmerto performthe
activity. (pç~iparagraph164(7)(j))

• The newdefinition of “coreagriculturalactivity” is insertedinto subsection
164(7)ofthe CustomsAct by item 10 of theCELA Act. This termis
definedasmeaningoneofthe activitiesreferredto in paragraphs(a), (b),
(c) and(d) of thedefinition of agricultureif that activity is carriedonfor
the purposesof abusinessundertakento obtainproducefor sale.

• pumpingwaterfor usein a “coreagriculturalactivity”, whenthepumpingis carried
out eitheron, or adjoining,anagriculturalpropertywhencarriedout by the fanner;
(~~e~yparagraph(k));

• storageof the produceof a “coreagriculturalactivity” onthe agriculturalproperty
it wasproduced,(n~wparagraph(1));

• the packing,or thepreventionof deteriorationofthe produceof a “core
agriculturalactivity”, whenperformedatthe agriculturalpropertywherethe
producewasproduced,no physicalchangeto the producewasrendered,andthat
theactivity cannotberegardedasconstitutingaprocessingof theproduce. The
lastconditionmeansthatactivitiessuchascanningareineligible to receivethe
advantageor rebate,(newparagraph(m);

• weed,pestor diseasecontrolundertakenby apersoncarryingon a “core
agriculturalactivity” or someonecontractedby thefarmerto performtheactivity
(newparagraph(n)); and

• huntingor trappingcarriedon for thepurposesof abusiness,aswell asthe storage
of carcassesandskinsobtainedfromthehuntingor trapping(newparagraph(o)).

NewparagraphI 64(7)(p)providesthatfishingoperationsandforestry arenot
includedin the definitionof “agriculture” astheseactivitiesarethemselvesseparately
definedfor thepurposesof theDFRSin subsection164(7)of theCustomsAct.
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Items 5 - Subsection164(7)(after paragraph (o) of the definition of
“agriculture”)
Item 6 - Subsection164(7)(paragraph (r) of the definition of “agriculture”)

Item 5 insertstheword “or” andnewparagraph(oa) into the definitionof “agriculture”
in subsection164(7)of theCustomsAct. Item 6 omitsthereferenceto “(h) or (i)” and
substitutesareferenceto “(h), (i) or (oa)” in paragraph(r) of thedefinition of
“agriculture” in subsection164(7)of the CustomsAct.

Theamendmentsproposedin theseitemsensurethatdieselfuel purchasedfor usein
residentialpremiseslocatedon agriculturalpropertiesfor domesticpurposes,by a
personcarryingon “core agriculturalactivities” remainseligible for the paymentof
rebatewith respectto dieselfuel purchasedon andafter 1 July 1995,which is the date
on whichthegeneraleligibility for dieselfuel foruseatresidentialpremisesfor
domesticpurposesis removed.

Item 7 - subsection164(7)(definition of minerals”)

Item 7 amendsthedefinitionof “minerals” in subsection164(7)of theCustomsAct by
insertingafter theword “inorganic” the phrase“, exceptsand,sandstone,soil, slate,
clay (otherthanbentoniteor kaolin), basalt,granite,gravel,limestoneandwater”.

This purposeof the amendmentproposedin this itemis to excludefrom eligibility for
thepaymentof rebatedieselfuel forusein extractingcertainmaterialsfromthe ground
becausetheyarevaluableasextracted,ratherthanfor the purposeof recoveringtheir
inherentmineralqualities. For examplethe useof dieselfuel in the mining of sandfor
its usein concreting,ratherthanfor thepurposeof extractingthemineralscontainedin
thesand,is to be excludedfromeligibility for rebate.

Item 8 - Subsection164(7)(definition of “mining operations”)

Item 8 omitsthe existingdefinitionof “mining operations”in subsection164(7)of the
CustomsAct andsubstitutesanewdefinitionof “mining operations”.

Thepurposeofthisamendmentis to clarify thatthe ambit ofthe DFRSis to payrebate
on dieselfuel for usein theactivitiesof theexploring or prospectingfor, and
subsequentdressingandbeneficiationof mineralsandalso forusein particular
activitiesthat aresufficiently connectedwith mining, andfor usein theliquefactionof
naturalgasandthe productionofcommonsaltby meansof evaporation.

Thepaymentof rebateon dieselfuel wasoriginally intendedto bemadeto those
personswhoareinvolvedin themainstreamof mining, asunderstoodby thecommon
person. This intentionis implicit in thetermsof paragraphI 64(1)(a)of the Customs

Actwhichprovideseligibility for thepaymentof rebatein respectof dieselfuel for use
in “mining operations.Theamendmentproposedby this itemremovesanydoubtthattheDFRSis atargetedschemeprovidingrebateof customsandexcisedutyin respect

of dieselfuel usedin thoseactivitiesthatfall fully within the activitiesspecifiedin the
newdefinitionof “mining operations”,ratherthanin respectof activitiesthatmay, in a
loosesense,go towards“encouraging”mining operations.As with the newdefinition
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of “agriculture”, organisationsengagedin the bulkprovisionof servicesandutilities to
miners,suchas electricityandwater,will not beingeligible to receivetheadvantageof
rebatesubjectto theactivitiesspecifiedin newnaragraph(h) of the definitionof 4
“mining operations”.

Newparagraphs(a). (b). (c). (d). (e), (fl and(g) ofthenewdefinitionof “mining
operations”re-insertparagraphs164(7) (a), (b), (d), (da), (e), (0 and(g) of the
existingdefinitionof “mining operations”. This providesthat dieselfuel for usein the
explorationor prospectingfor minerals,aswell astheir subsequentdressingand
beneficiationretainsits eligibility for the paymentof rebate,as will dieselfuel for usein
the liquefactionof naturalgasandthe productionof commonsalt by meansof
evaporation.

Newparagraphs(h). (i). (j), (k) and(1) ofthe definitionof “mining operations”specify
thoseactivitiesin respectof whichrebateis payable. Theseparagraphsreplacethe so-
called“sweeperclause”in existingparagraphs(c) and(ca) of thedefinition of “mining
operations”underwhichactivitiessaidto be“connectedwith” mining operationsare
eligiblefor the paymentof rebate.

Theeligible activitiesproposedto beinsertedby newparagraphs(h) to (1) inclusiveare
activitiesordinarily conductedeitherby, or on behalfof minersaspartof the
operationof theirmining business.Otheractivitiesthatdo not fall within the ordinary
meaningof thetermsusedin newparagraphs(h) to (1) will beineligible to receive
rebatein respectof dieselfuel for usein the activity.

It is proposedthatdieselfuel purchasedfor usein the following activitieswill be
eligible to receiverebate:

• thegenerationof electricityfor theprovisionof electricityfor a“mining town”
whenthe electricityhadto beproducedso asto allow themining of mineralsto
takeplaceat all (newparagraph(h);

• Thenewdefinitionof“mining town” for the purposesoftheDFRSis
insertedinto subsection164(7)oftheCustomsAct by item10 oftheCELA
Act. A miningtown is essentiallya townthathadto bebuilt from scratch
bya mining companyin anisolatedlocationsomewherenearthe mine site
to houseits employees,andwhichhasnot yet maturedsufficiently asa
communityin its ownright soasto be controlledby atown council
establishedpursuantto thelocal governmentlegislationof the Statesand
Territories.

• the rehabilitationof amining sitewhencarriedonby eitherthemineror aperson
contractedby theminerto carryout the rehabilitation.This meansthatactivities
thatmayin theabstractberegardedasrehabilitatingamine site, suchasusinga
mining siteas agarbagetip longaftermining operationshaveceased,arenot
rebatableactivities(newparagraph(i);

• pumpingwaterfor usein exploringor prospectingfor minerals,or in the
subsequentmining andbeneficiationofminerals,whenthepumpingis carriedout
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eitheron, or adjoining,the placewheretheoperationis takingplaceby the miner
itself (newparagraph(j);

• the constructionor maintenanceof accessroads,storagedamsor tailingsdamsfor
usein exploringor prospectingfor minerals,or in the subsequentmining and
beneficiationof mineralswhencarriedout atthe actualplacewherethemining
operationtakesplace,by themineritself orsomeonecontractedby theminerto
carryout the constructionor maintenance;(~ç~paragraph(k)); and

• theservice,maintenanceandrepairof vehicles,plantandequipmentforusein
exploringor prospectingfor minerals,or in thesubsequentdressingofminerals
whencarriedout atthe actualplacewherethemining operationtakesplace,by the
mineritselfor someonecontractedby theminerto carryout theservice,
maintenanceandrepair(newparagraph(1)).

Theexisting ineligibility of quarryingoperationscarriedon solely for the purposeof
obtainingstoneforbuilding, roadmaking or similarpurposesis retained.

Item 9 -Subsection164(7) (after paragraph (I) of the definition of “mining
operations”)

Item 9 amendsthe definition of “mining operations” in subsection164(7)ofthe
CustomsAct by inserting the word “or” andnew paragraph(m).

This itemensuresthat dieselfuel purchasedfor usein residentialpremises locatedat,
or at theplace adjoining, the placeat mining operationsarecarriedout for domestic
purposes,by thepersonwho carriesoutthe mining operationsremainseligible for the
paymentof rebatewith respectto dieselfuel purchasedon andafter 1 July 1995. This
is alsothe dateon whichthegeneraleligibility for dieselfuel foruseat residential
premisesfor domesticpurposesis removed.

Item 10 - Subsection164(7)

Item 10 insertsthe newdefinitionsof “core agriculturalactivity” and“mining town”
into subsection164(7)of theCustomsAct, asreferredto above.
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SCffEDIJLE 2

AMENDMENTS TO THE EXCISE ACT 1901

Item 1 - Paragraph 78A(1)(b)
Item 2 - Subsection78A(3)
Item 3 - Paragraph 78A(5)(c)
Item 4 - Subsection78A(7)

Item 1 omits paragraph 78A(1)(b), item 2 omits subsection78A(3), item 3 omits
paragraph 78A(5)(c) and item4 omits subsection78A(7)from the ExciseAct.

Theseitems omit thoseprovisionsof theExciseAct relating to “residential premises”
asa consequenceof the Government’s decisionto removefrom eligibility to receive
rebatedieselfuel for useat residential premiseswith effect from 1 July 1995.Diesel
fuel purchasedfor useat residential premisesafter that date will not be eligible to
receiverebateof exciseduty.

However,in recognition ofthe burden this may placeon peopleliving on agricultural
properties and on individuals engagedin mining operations, it is proposedthat rebate
will continueto be payablein respectof dieselfuel purchasedfor usefor domestic
purposesat residentialpremiseson agricultural properties and at or adjoining theplace
at which mining operations are carried out (seeitems5 and 9 of Schedule1 to the
CELA Act).
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