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WEAPONSOF MASS DESTRUCTION(PREVENTIONOF PROLIFERATION)
BILL 1994

OUTLINE

Thepurposeof thisBill isto preventAustralianassistancebeinggiven to programsfor the
developmentof weaponsof massdestruction(WMD) programs.

Widespreadinternationalrecognitionofthehorrific consequencesof theuseof weaponsof
massdestruction(nuclear,biological and chemicalweaponsandtheirmissiledelivery
systems)andthedangersto peaceandstability createdby proliferationof suchweaponshave
resultedin multilateral treatieseitherbanningthemor restrictingtheir proliferation,
principally theNuclearNon-ProliferationTreaty,theBiological WeaponsConventionandthe
ChemicalWeaponsConvention(which is notyet in force).

Apartfrom theseglobal measures,othermeasureshavebeentakento stemproliferationof
WMD. In concertwith otheradvancedindustrialisedcountriesandsuppliers,the Australian
Governmenthas introduceda rangeof exportcontrolsto try to preventthe transfer,directly
or indirectly,of goodsandtechnology,which couldbeusedin the developmentof WMD, to
programshnownto be or suspectedof posinga WMD proliferationrisk. Thesecontrolswere
developedby internationalexportcontrol regimesof which Australiais amember- the
NuclearSuppliers’ GroupandtheZanggerCommittee(nuclear),theAustraliaGroup
(chemicalandbiological)andtheMissile TechnologyControl Regime(missiledelivery
systems).

Australia’sexportcontrolson goods,including technologyin atangibleform, arecoveredby
the CustomsAct 1901 throughtheCustoms(ProhibitedExports)Regulations(hereinafter
referredto asthe CustomsRegulations).

It isnotpossibleto identify anddescribe,for regulatorypurposes,all itemsthat might beused
in aWMD program. Someitemsmaybe identifiedbut, becauseof their widespread
commercialapplication,it wouldbe impracticableto includethemin Regulations.Oncein
Regulations,all exportsof theseitemswould requireapermit,which would createan
unnecessaryadministrativeburdenon the licensingauthority aswell asfor industry.
However,the Governmentwould still wantto havethe authorityto stopsuchitems from
beingexportedto a destinationconsideredto be aWMD proliferationrisk.

TheCustomsRegulationsalso cannotcontrol the supplyby anAustralianof goodsand
technologyoverseasor the provisionof servicesor other assistanceto a WMD program.
Servicesor assistancecould forexampletakethe form of a consultancycontractto provide
technical,operationalor managementadvice to a WMD program;financialassistance;
brokeringthe supplyof materials;or specialisedtraining. It would also coverthe
transmissionof informationby telephone,fax andotherformswhich cannotbecoveredunder
theCustomsRegulations.

Similar difficulties experiencedby othercountrieswith theirnon-proliferationcontrolshave
led to thedevelopmentof legislationknownas “catch-all” or “safety-net” provisions.



Althoughsuchlegislationcantakedifferent forms,essentiallyit worksin two ways: it putsan
onuson a personnotto exportgoodsor provideaserviceorotherassistanceintentionallyor
recklesslyto a WMD program,and it providesthe Governmentwith a mechanismto prevent
theexportof goodsor theprovisionofa serviceorother assistanceto anactualorpossible
WMD program. While thereis awide rangeof goodsandservicesthat canbeusedin a
WMD programwhich havelegitimatecommercialusesandarenotspecifically controlled
underexistinglegislation,it is contrarytoAustralia’sinterestnotto havefully adequate
legislativemeansof preventingtheprovisionof suchgoodsandservicesto WMD programs
of concern.

This legislationisnotmeantto bea front-linedefenceagainstpossibleAustralianassistance
toproliferationof WMD. TheCustomsRegulations,informationprogramsandpersuasion
fulfil that function. The legislationwouldbe usedonly when all other measuresfail. It
would also serveto spelloutthe Government’sclearintentionto preventAustralianassistance
toproliferationof WMD. It will, in effect, reinforcethe legislativebasisavailableto
reinforcethe Governmentto preventanyAustralianassistanceto WMD programsandto
ensureAustraliameetsits obligationsunderinternationalnon-proliferationtreaties.

FINANCIAL IMPACT

Theenactmentof this legislationwill havenofinancialimpact.



NOTES ON CLAUSES

Clause 1 Short title

1. This clauseprovidesfor theAct to be citedastheWeaponsof MassDestruction
(Preventionof Proliferation)Act 1994.

Clause2 Commencement

2. This clauseprovidesfor thecommencementof theAct six monthsafter it receivesthe
RoyalAssentif it hasnotpreviouslybeenproclaimed.

Clause3 Interpretation

3. Thisclauseprovidesdefinitionsfor termsusedin the Act.

Clause4 Provision of Services

4. Without limiting thegeneralityof the term“provision of services”,examplesare

givenof themaintypesof servicesthat arecoveredby the term“provision of services”.

Clause5 Extension to external Territories

5. TheAct extendsto Australia’sexternalterritories.

Clause6 Object and operation of Act

6. Theobjectof the Act is to preventtheexportorsupplyof goodsor the provisionof
serviceswhich will ormayassistthedevelopment,production,acquisitionor stockpilingof
weaponsof massdestructionor missilescapableof carryingthem. TheAct doesnotextend
to exportsof goodscoveredby the Customs(ProhibitedExports)Regulations.This clause
alsoprovidesthatthe Act extendsto actsdoneoromittedto bedoneby anAustraliancitizen,
residentor corporationoutsideof Australiaandthe externalTerritories.

Clause7 Additional operation of Act

7. Thisclausesetsout theConstitutionalbasisfor theAct.

Clause8 Act to bind the Crown

8. ThisclauseprovidesthattheAct bindsthe Crownin all its capacitiesbut theCrown
will notbe liable to beprosecutedfor anoffence.

Clause9 Prohibition on supplyinggoodsfor WMD program



9. Thisclauseprohibits a personfrom supplyinggoodstoanotherpersonif the first
personbelievesor suspectsthe goodswill or maybeusedin a WMD program,exceptwhere
it is authorisedby virtue of a ministerialpermitorwritten notice.

Clause10 Prohibition on exporting goodsfor WMD program

10. Thisclauseprohibitsa personfrom exportinggoods,which arenotcoveredby the
Customs(ProhibitedExports)Regulations,if he/shebelievesor suspectsthegoodswill or
maybeusedin a WMD program,exceptwhereit is authorisedby virtueof aministerial
permitor writtennotice.

Clause11 Prohibition on providing servicesfor WMD program

11. Thisclauseprohibitsa personfrom providingany serviceto anotherpersonif the first
personbelievesor suspectstheservicewill ormaybe usedin a WMD program,exceptwhere
it is authorisedby virtue of aministerialpermitorwritten notice.

Clause12 Requestto the Minister for Information

12. Thisclauseenablesapersonto requesttheMinister to inform him or herwhetherthe
Ministerbelievesor suspectsaproposedexportor supplyof goodsor provisionofa service
will ormayassista WMD program. TheMinistermustprovidethepersonwith the
informationin writing as soonaspossible.

Clause13 Permits

13. Underthis clause,if theMinister is satisfiedthat aproposedexportorsupplyof goods
or provisionof a servicewouldnotbe contraryto Australia’sinternationalor treaty
obligationsor thenational interestby assistinga WMD program,theMinistermaygive a
person,uponapplication,apermit to undertakethat activity. The Ministermayplace
conditionson thepermit.

Clause14 Notice prohibiting supply or export of goodsor provision of services

14. This clauseenablestheMinister to give a personnoticeprohibiting that personfrom
supplyingorexportingparticulargoodsorprovidinga particularserviceto anotherpersonif
theMinisterbelievesor suspectsthat theproposedactivity would ormight assista WMD
programandthat apermit couldnotbe givenunderclause13. Thenoticemayprohibit the
personfrom supplyingor exportingparticulargoodsor providinga particularservice,or
allow thepersonto engagein theseactivitiesprovidingtheycomply with conditionsspecified
in thenotice. The Ministermay revokethenotice.

15. A noticewill remainin forcefor 12 monthsbutmayberenewedby the Minister.

16. It would be anoffenceto knowinglyexportor supplythegoodsor providetheservice
incontraventionof thenotice.

Clause15 Conduct by directors, servants and agents



17. Thisclauseprovidesthat whereit is necessaryto establishthe stateof mindof abody
corporatefor thepurposesof this Act, thestateof mind or conductof adirector, servantor
agentof abodycorporateshall bedeemedto bethe stateof mindor conductof thebody
corporate,providedthedirector,servantor agentactswithin hisor herauthority. Similarly, a
personshall beattributedwith the stateof mind or conductof hisor herservantor agent.

Clause16 Injunctions

18. This clauseprovidesfor theMinister to seekan injunctionfrom a courtof competent
jurisdictionto restrainapersonfrom anyconductthatwas orwould beanoffenceunderthis
Act. The courtmaygrantan injunctionor aninterim injunction,or dischargeorvaryan
injunction.

Clause17 Forfeiture of goods

19. Thisclauseprovidesfor the forfeitureof goodsto the Commonwealthif a person
exportsor suppliesthegoods,or attemptsto exportor supplythem,in contraventionof the
Act. Provisionis alsomadefor the seizureof the goods,proceduresfor takingthembeforea
courtof summaryjurisdiction andfor their destruction,if orderedby thecourt.

Clause18 Evidential certificatesby Minister

20. Underthis clause,a certificategiven by theMinister in a courtproceedingconcerning
a writtennoticeprovidedunderclause14 which prohibitsassistanceto a WMD program,is
admissibleasevidenceof themattersstatedin thecertificate.

Clause19 Delegationby Minister

21. The Ministermaydelegateall oranyof hisof herpowersto anofficer of the
Departmentexceptthepowerto give,renewor revokea noticeunderclause14.

Clause20 Attorney-General’s consentrequired to prosecutions

22. Thisclauserequiresthe consentof the Attorney-Generalfor theprosecutionof an
offenceagainsttheAct.

Clause21 Regulations

23. Regulationsmaybemadeby the Governor-Generalasprescribedin the Act or which
arenecessaryor convenientfor giving effectto theAct.

Printed by Authority by the CommonwealthGovernmentPrinter



llI~~I~IIll~ll~ll11101111
9 780644 365222


